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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of rape and forcible sodomy in violation of Articles 120 and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 925 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for eleven years and ten months, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, supplemental assignments of error, the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We have determined that the assigned error is meritorious.  Appellant asserts that a new action by the convening authority is required because:

THE STAFF JUDGE ADVOCATE PROVIDED UNCLEAR ADVICE TO THE CONVENING AUTHORITY IN THE ADDENDUM TO HIS POST-TRIAL RECOMMENDATION, AND HIS ADVICE PREJUDICED THE SUBSTANTIAL RIGHTS OF APPELLANT.

FACTS


On 25 June 1998, the military judge sentenced appellant to a dishonorable discharge, confinement for 178 months,( forfeiture of all pay and allowances, and reduction to Private E1.  The pretrial agreement sentence limitation provided that the convening authority would disapprove any confinement in excess of twelve years but could approve any other lawful punishment adjudged except contingent confinement.  In his post-trial recommendation (PTR), the acting staff judge advocate recommended that the convening authority approve only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  In matters submitted by the appellant pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105, appellant requested a three-year reduction in the sentence to confinement and “$400.00 from his pay and allowances to be paid to his mother for the support of his son.”  In the staff judge advocate’s addendum to the PTR, he stated that he had considered defense counsel’s R.C.M 1105 submissions and “[i]n [his] opinion, clemency [was] warranted.”  Later, in the same addendum, the staff judge advocate (SJA) recommended that the convening authority sign the proposed action approving a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  The SJA then went on to state that he had enclosed alternate actions denying clemency as proposed by the accused and his counsel.  Subsequently, the convening authority approved a sentence of a dishonorable discharge, confinement for eleven years and ten months, forfeiture of all pay and allowances, and reduction to Private E1.  

DISCUSSION

To prevail on an allegation of post-trial error, the appellant must:  (1)  allege error to our court; (2)  assert prejudice as a result of the error; and (3)  show what he would do to resolve the error if given the opportunity.  See United States v. Lee, 50 M.J. 296, 298 (1999); United States v. Wheelus, 49 M.J. 283, 288 (1998).  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he can “make some colorable showing of possible prejudice.”  United States v. Chatman, 46 M.J. 321, 324 (1997).

The convening authority uses the staff judge advocate’s PTR and any addendum in deciding what action to take on an accused’s findings, see R.C.M. 1107(b), and sentence, see R.C.M. 1106(d).  This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation [and] addenda      thereto. . . .”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).

Because of the confusing inconsistencies in the staff judge advocate’s addendum to the PTR, we find a “colorable showing of possible prejudice.”  We will exercise our considerable discretion and require a new post-trial recommendation and action.  


  The action of the convening authority, dated 29 October 1998, is set aside.  The record of trial will be returned to The Judge Advocate General for a new post-trial recommendation and action by the same or a different convening authority in accordance with Article 60 (c)-(e), UCMJ.




Judge CURRIE and Judge NOVAK concur:







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( The military judge incorporated a two-month sentence credit for illegal pretrial punishment in the adjudged sentence.
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