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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


Pursuant to mixed pleas, the appellant was convicted of larceny in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  Appellant’s trial was before a general court-martial panel composed of officer and enlisted members.  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the two assignments of error, the government’s reply thereto, and the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Government counsel concede that appellant’s assignment of error, claiming that the convening authority approved excessive forfeitures in the absence of any adjudged confinement, merits corrective action.  Although not raised as an assignment of error, we note that Charge I and its Specification (conspiracy to commit larceny), a violation of Article 81, UCMJ, was not dismissed as required by the pretrial agreement.  We will grant appropriate relief for both errors.  We have considered appellant’s Grostefon issue and find it warrants no relief.


The convening authority’s action approving forfeiture of all pay and allowances,
 in the absence of any confinement, contravenes the firm policy contained in well-settled case law and in the discussion to Rule for Courts-Martial 1107(d)(2) that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.  Additionally, the pretrial agreement provided that Charge I and its Specification would be dismissed in return for the appellant pleading guilty to Charge II and its specifications.
  Although the promulgating order reflects that Charge I and its Specification were dismissed, this never occurred on the record.  However, after the military judge entered findings as to Charge II and its Specification, all parties to the trial treated Charge I and its Specification as though this offense was no longer before the court. 


Accordingly, Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the excessive forfeiture error and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $600.00 pay per month for 12 months, and reduction to Private E1.


Senior Judge CAIRNS and Judge KAPLAN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The promulgating order fails to reflect that the convening authority deferred the adjudged forfeitures of pay and allowances and the reduction to the grade of E1 from 15 December 1997 until 15 January 1998.





� The military judge prior to entry of findings, without objection, merged Specifications 1 and 2 of Charge II into one offense.
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