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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty, absence without leave, willful disobedience of a lawful order from a noncommissioned officer (two specifications), and wrongful use of marijuana (three specifications), in violation of Articles 86, 91, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to sixty days, but otherwise approved the sentence as adjudged.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant assigns as error the failure of the staff judge advocate (SJA) to include in the staff judge advocate’s post-trial recommendation (SJAR) to the convening authority the true facts concerning the pretrial restraint imposed upon appellant before trial.  The government properly concedes the error but argues that appellant has not been prejudiced.  We agree.

The SJA, in advising the convening authority, Major General Odierno, the commanding general of the 4th Infantry Division (Mechanized), states in paragraph 5 of the SJAR:  “Pretrial restraint:  None.”  The charge sheet (DD Form 458) shows in Block 8, “NATURE OF RESTRAINT OF ACCUSED[:]  N/A.”  The authenticated record of trial reflects the following:

MJ:  There’s been no pretrial restraint in the case?

TC:  Ma’am, there was administrative restriction.

MJ:  Was it a withdrawal of pass privileges or what?

TC:  It was to sign in three times a day, [M]a’am.

MJ:  Was there any other restriction of freedom of movement?

TC:  No, [M]a’am.

MJ:  How long a period did that last?

TC:  Ma’am, it was started ----

MJ:  ----it started sometime around 23 or 24 October?

TC:  It actually started 20 August, [M]a’am.

MJ:  20 August, okay.  And has it continued to the present?

TC:  More or less, [M]a’am, yes.

Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(D) directs that the SJAR “shall include . . . [a] statement of the nature and duration of any pretrial restraint.”  Rule for Courts-Martial 304 is the Presidential definition of “pretrial restraint.”  One form of “pretrial restraint” is called “conditions on liberty.”  R.C.M. 304(a)(1).  A regular “sign in” requirement, such as was imposed on appellant in this case, is a classic form of a condition on liberty.  Thus it should have been correctly reported by the SJA to the convening authority in the SJAR.

The government properly points out that in the detailed trial defense counsel’s response to the SJAR, appellant did not note the error or object to the false assertion concerning pretrial restraint in the SJAR.  Pursuant to R.C.M. 1106(f)(6), that waives the error absent plain error.  The government argues that there is no plain error in this case.  We agree.

Our superior court prescribed a very detailed process for considering allegations of SJAR error in United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998).  Appellant meets the first prong by correctly alleging error at our level.  Wheelus, 49 M.J. at 288.  Appellant technically satisfies the second prong by alleging prejudice as a result of the error.  Id.  We believe that the better practice would be to articulate specifically how and why an appellant was prejudiced by the error.  This elemental form of appellate advocacy would assist any reviewing court in determining the necessity for applying a remedy.  The third prong, to “show what [appellant] would do to resolve the error,” is again technically satisfied by appellant’s prayer for relief requesting a nonspecific reassessment of appellant’s sentence.  Id.
Given even minimal compliance with the Wheelus factors, we test for error and provide “meaningful relief” if “there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (citing United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).

Appellant has made no showing, colorable or otherwise, as to any possible prejudice beyond the existence of the error.
  We note that the pretrial restraint was of long duration (over ninety days) but of very minimal impact.  The condition on liberty imposed on appellant was fully understandable as a limit on a soldier who had repeatedly demonstrated his unwillingness to be where he was supposed to be at the time he was supposed to be there.  Appellant had already negotiated a very favorable pretrial agreement with the convening authority that reduced his maximum penalty exposure from twelve months of confinement to just sixty days.  Appellant’s extenuation and mitigation presentation during sentencing was unpersuasive as a collection of reasons to reduce his sentence, and was merely repeated in his post-trial submissions to the convening authority.  The convening authority had already denied appellant two other forms of requested clemency or leniency before taking action.  Appellant had previously been punished pursuant to Article 15, UCMJ, for a similar disobedience offense, and his company commander testified persuasively as to the adverse impact appellant’s criminal behavior had had on the unit.  Consider-ing, as the convening authority could, all these circumstances, we find that appellant was not possibly prejudiced by the SJA’s error in the SJAR.

The findings of guilty and the sentence are affirmed.


Senior Judge CHAPMAN and Judge STOCKEL concur.
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Clerk of Court

� The government could have been more persuasive if they had fairly noted that a case they cite in support of their waiver argument had been subsequently reversed.  United States v. Holman, 23 M.J. 565 (A.C.M.R. 1986), rev’d, 26 M.J. 216 (C.M.A. 1988).  Moreover, the defense pleading would be more procedurally correct if the defense had complied with Rule 15(c), of this court’s Internal Rules of Practice and Procedure, and appended a copy of the unpublished opinion cited in their brief.  





� The government correctly points out that the analytical factors considered as dispositive by our superior court in determining that the appellant in the Wheelus case was not prejudiced, also apply to this appellant as well.  Wheelus, 49 M.J. at 289.
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