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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial, convicted appellant in accordance with his pleas of absence without leave, absence without leave terminated by apprehension, failure to go to his prescribed place of duty, making a false official statement, and making a firearm contrary to 26 U.S.C. § 5861(f) in violation of Articles 86, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, forfeiture of $767.00 pay per month for six months, and reduction to Private E1.

The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigns an error related to the factual providence of his guilty plea to one of the offenses and we agree.  

This court reviews a military judge’s acceptance of an appellant’s plea of guilty for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  Only if the record reveals a substantial basis in law and fact for questioning the plea will we overturn the trial court’s conclusion.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  The military judge must conduct a thorough inquiry to ensure that:  (1) the accused soldier understands the meaning and effect of the plea of guilty; (2) that the plea is voluntary; and, (3), that the accused is in fact guilty of the offense.  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  To do so adequately, the military judge must explain the elements of the offense to the accused, elicit a factual basis for the offense (more than merely a conclusive opinion of guilt), and ensure that the accused understands the nature of the offense at issue.  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997).  The facts disclosed by the accused must objectively support the plea of guilty to the offense at issue.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  

Appellant was convicted of unlawfully making a firearm in violation of 26 U.S.C. § 5861(f) which provides that “[i]t shall be unlawful for any person -- (f) to make a firearm in violation of the provisions of this chapter.”  Section 5845(a) of that same chapter defines “firearm” to include a “destructive device.”  The term “destructive device” is, in turn, defined by the statue as “(1) any explosive, incendiary, or poison gas (A) bomb, (B) grenade, (C) rocket . . ., (D) missile . . ., (E) mine, or (F) similar device; . . . and (3) any combination of parts either designed or intended for use in converting any device into a destructive device . . . and from which a destructive device may be readily assembled.”  26 U.S.C. § 5845(f).  The term “make” is defined in the statute as “manufacturing (other than by one qualified to engage in such business under this chapter [26 USCS §§ 5801 et seq.]), putting together, altering, any combination of these, or otherwise producing a firearm.”  26 U.S.C. § 5845(i).
The factual inquiry into the providence of appellant’s plea revealed that appellant clearly intended to make a pipe bomb at some future time.  He obtained the instructions on how to do so from an internet source.  He bought the black powder explosive component from a local store.  He bought the pipe and end caps for the pipe and some drill bits to make holes in the end caps from a local hardware store.  But appellant did not procure any fusing or fuse material.  And the end caps were not drilled out for a fuse because although appellant purchased drill bits, he did not possess a drill. 

The key issues are whether or not the parts appellant gathered could be “readily assembled” into a destructive device and whether or not appellant did “make” a destructive device by “putting together, altering, any combination of these, or otherwise producing a firearm.”  

The military judge only addressed these fundamental issues at one point when he asked, “It could have been assembled, but you had not assembled it, is that right?”  In fact, appellant could not have made a pipe bomb with the materials he possessed because he did not have a drill which was required to put fuse holes in the end caps and he lacked fusing material.  In United States v. Russell, the United States District Court for the Southern District of Texas addressed whether an explosive device sold to a government agent was a “destructive device” as that term is defined in 26 U.S.C. § 5845(f) where the defendant asserted that an essential element of the device was missing.  United States v. Russell, 468 F. Supp. 322 (S.D. Tex. 1979).  The court said, “The Defendant is correct when he states that an individual must possess all the component parts from which a destructive device could be readily assembled.”  Id. at 329 (citing United States v. Malone, 546 F.2d 1182, 1184 (5th Cir. 1977)).  However, the court found that the combination of parts sold by the defendant to the government agent “would have and were intended to have created a destructive device which could have been readily assembled.”  Id. at 330.  To the contrary, notwithstanding appellant’s willingness to agree that he was guilty as charged, the factual inquiry by the military judge showed that the component parts appellant gathered could not have been readily assembled into a “destructive device” as that term is defined in 26 U.S.C. § 5845(f).  And furthermore, the factual inquiry showed that appellant had not put the parts together or altered them in any way so as to produce a destructive device. 
As a matter of judicial economy, we will dismiss the offense and reassess the sentence.  The Specification of Charge III and Charge III are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  

Senior Judge CHAPMAN( and Judge STOCKEL( concur.
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( Senior Judge Chapman and Judge Stockel took final action in this case prior to their retirement.
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