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MOORE, Judge:

Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of larceny (three specifications), wrongful appropriation (four specifications), making and uttering a worthless check (three specifications), and dishonorably failing to pay a debt, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  Pursuant to his pleas, appellant was convicted of absence without leave, in violation of Article 86, UCMJ.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for 161 days, and reduction to Private E1.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response thereto.  Appellant alleges multiple errors but only one matter merits discussion and relief.  Based upon our review of the record, we find the evidence factually insufficient to support the findings of guilty for two of appellant’s wrongful appropriation specifications, Specifications 7 and 8 of Charge II, and for a portion of two of the larceny specifications, Specifications 3 and 4 of Charge II.  As a result, we set aside the wrongful appropriation findings; we amend portions of the larceny specifications; and we grant relief accordingly.
During the months of September and October 2001, while assigned as a drill sergeant to an infantry company, appellant solicited and obtained a substantial amount of money from his trainees under the guise of payment for unit functions and to fund alleged personal hardships.  These multiple trainees, who were under appellant’s supervision and gave him money with the expectation of repayment, were never repaid.  Appellant absented himself from his unit without authority for fifteen days after he wrongfully obtained money from his trainees, uttered worthless checks to two trainees, and committed other miscellaneous acts of pecuniary misconduct.

At trial, the prosecution alleged appellant wrongfully appropriated a military vehicle of a value more than $100.00 on 9 October 2001 and 14 October 2001, Specification 7 and Specification 8 of Charge II, respectively.  The dates at issue corresponded with two separate occasions in which appellant drove his trainees to an on-post automatic teller machine (ATM) so that the trainees could withdraw the cash requested by appellant.
  Appellant’s company commander, Captain (CPT) Parker, was called as a witness for the prosecution with respect to the two allegations of wrongful appropriation.  Captain Parker testified that “[m]ilitary vehicles in general are used strictly to support the mission at hand.  Any variance from direct mission support would have to be approved by me.  If I can’t approve it, I have to get it approved through the Battalion Commander.”

On cross-examination, the following colloquy ensued:
Q.  Captain Parker, is it true that Drill Sergeants are allowed to use the military vehicles to take Privates on different errands?

A.  As I testified earlier, the answer is yes, in support of the basic combat training mission.

Q.  So, for example, they could take them to the PX to get their haircut or take them placed [sic] around post?

A.  Yes.

Q.  And, is it true that there is not a policy at company level that governs the use of the vehicle by a Drill Sergeant?

A.  There is not one at company level.  There is a battalion level SOP, which clearly states how the vehicles will be used by the Drill Sergeants.

Q.  But you do allow your Drill Sergeants to use the vehicles to do various missions with the Privates?

A.  I, as Commander, have to place a certain amount of trust in the Drill Sergeants that they will use good judgment to use those vehicles in support of the basic combat training mission.

The military judge subsequently inquired into the use of military vehicles with CPT Parker:
Q.  And, apparently Drill Sergeants can use these [military] vehicles on occasion to perform duties directly related to taking care of soldiers?

A.  Yes, sir.

Q.  Now, do you allow them to take the soldiers to the PX?

A.  Yes, sir, as a part of health and welfare.

Q.  Well, that would include the ATM Machine?

A.  Yes, sir.

Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  

Our analysis of the factual sufficiency for the two wrongful appropriation findings at issue involves the first element of wrongful appropriation:  the wrongful taking, obtaining, or withholding of certain property from the possession of the owner or of any other person.  UCMJ art. 121.  At trial, the government theory was that appellant engaged in a wrongful taking or obtaining.  However, the only government witness to offer evidence regarding the wrongful appropriation of the military vehicle was CPT Parker.  Captain Parker was never specifically questioned at trial whether or not the unit’s policy required appellant to obtain consent before using the vehicle and, if consent was required, whether or not appellant obtained such consent on 9 October and 14 October 2001.
  In the absence of testimony which would more specifically identify appellant’s use on the dates in question as unauthorized, there is an evidentiary gap in the government’s case.  Consequently, we must conclude that the prosecution failed to meet its burden of proof to show beyond a reasonable doubt that appellant wrongfully took or obtained the military vehicle when he drove the trainees to the ATM on those two occasions.

Additionally, we find that the evidence is factually insufficient as to a portion of the language in Specification 3 of Charge II.  Specification 3 of Charge II alleges, inter alia, that “[o]n or about 9 October 2001” appellant did “steal about $1,400, the property of 14 trainees.”  However, the prosecution could only prove that Private Gomez contributed $100.00 and that at least one other trainee gave appellant money on that occasion.  Because we are unable to determine from the evidence of record how many trainees contributed money to the purported brother in jail collection on that particular date, we will grant relief in our decretal paragraph.  Finding a similar deficiency of evidence related to the number of trainees contributing on 14 October 2001, we also amend Specification 4 of Charge II to conform to the evidence of record.

The findings of guilty of Specification 7 and Specification 8 of Charge II are set aside and dismissed.  The court approves only so much of the finding of Specification 3 of Charge II as follows:  “In that SSG (P) (E-6) Curtis Sampson, Jr., US Army, did, at Fort Knox, Kentucky, on or about 9 October 2001, steal money, of a value over $100, the property of trainees in 3rd PLT, Charlie Company, 2-46 IN Regiment.”  The court approves only so much of the finding of Specification 4 of Charge II as follows:  “In that SSG (P) (E-6) Curtis Sampson, Jr., US Army, did, at Fort Knox, Kentucky, on or about 14 October 2001, steal money, of a value of about $1400, the property of more than 10 trainees in 3rd PLT, Charlie Company, 2-46 IN Regiment.”  The remaining findings of guilty are affirmed.
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 150 days, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant was credited with 161 days of confinement against his sentence to confinement.  However, he should have been credited with 162 days of confinement against his sentence to confinement because his trial continued into the early morning hours of 8 May 2002.  The 161 days was erroneously calculated using a trial ending date of 7 May 2002.


� The money collected from the trainees following these two visits to the ATM in the government vehicle forms the basis for two of appellant’s findings of guilty for larceny, Specifications 3 and 4 of Charge II.





� “As a general rule, a taking or withholding of property from the possession of another is wrongful if done without the consent of the other, and an obtaining of property from the possession of another is wrongful if the obtaining is by false pretense.”  Manual for Courts-Martial, United States (1984 ed.), Part IV, para. 46c(1)(d).
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