MURCH – ARMY 20040250


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

BARTO, MAHER, and HOLDEN

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant TIMOTHY J. MURCH

United States Army, Appellant

ARMY 20040250

United States Army Transportation Center and Fort Eustis

Robert R. Rigsley, Military Judge

Lieutenant Colonel Robin N. Swope, Staff Judge Advocate
For Appellant:  Colonel Mark Cremin, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Captain Jeremy W. Robinson, JA (on brief).
For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Mark L. Johnson, JA; Major William J. Nelson, JA; Captain Jerald A. Parisella, JA (on brief).
17 March 2006
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
HOLDEN, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) and wrongful use of marijuana in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for two months,( and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.  


We agree with appellant that the staff judge advocate’s post-trial recommendation (SJAR) erroneously omitted the duration of the period of AWOL from the description of the misconduct alleged in the Specification of Charge I.  When referred, that specification alleged that appellant deserted his unit on 3 October 2003 in violation of Article 85, UCMJ.  Appellant was found guilty of committing the lesser included offense of AWOL from 3 October 2003 to 24 October 2003 in violation of Article 86, UCMJ.  The SJAR correctly noted that appellant was convicted of the lesser included AWOL offense, but failed to note the termination date of the AWOL.  
Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997)); Rule for Courts-Martial 1107(g).  In the interest of judicial economy and since AWOL is an “instantaneous offense” for which the “[d]uration of the absence is a matter in aggravation” (Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 10c(8)), we will affirm the single day of AWOL that is “correctly and unambiguously stated in the SJAR,” Henderson, 56 M.J. at 913, and reassess the sentence.  


We affirm only so much of the finding of guilty of the Specification of Charge I as provides that appellant did, on or about 3 October 2003, without authority, absent himself from his unit, to wit:  567th Transportation Company, 24th Transportation Battalion, located at Fort Eustis, Virginia.  The remaining findings of guilty are affirmed.  

Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence. 


Senior Judge BARTO and Judge MAHER concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The military judge sentenced appellant to confinement for six months.
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