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MEMORANDUM OPINION

-------------------------------------
HARVEY, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, marijuana use, marijuana distribution (two specifications), larceny, and receiving stolen property, in violation of Articles 86, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for one year, seven months and seventeen days, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for sixteen months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority ordered ninety days of confinement credit, and deferred automatic forfeitures from 14 July 2002 until initial action on 14 January 2003.  The case is before the court for review under Article 66, UCMJ. 

We agree with appellate counsel that the military judge clearly intended to dismiss Charge III and its Specification (receiving stolen property) because of its relationship to Charge IV and its Specification (larceny).  See Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM, 2002], Part IV, para. 106c(1).  We agree with the staff judge advocate’s post-trial recommendation (SJAR), which states the military judge merged these two offenses after entering findings and considered them as one offense.  We will set aside and dismiss Charge III and its Specification in our decretal paragraph.  
Appellant pleaded guilty to larceny of a Sanyo color television and receiving the same stolen television, in violation of Articles 121 and 134, UCMJ.  After appellant entered a guilty plea to both offenses, but before beginning the providence inquiry the military judge stated that appellant could not be found guilty of both larceny and receiving stolen property because it involved the same property.  While the military judge erroneously announced a guilty finding for both Charge III and its Specification and Charge IV and its Specification, he sua sponte acknowledged his error and took corrective action, stating:

In accordance with paragraph 106(c)(1) of the Manual for Courts-Martial,[(] I find that the accused may not be found guilty of both receipt of stolen property and larceny as a princip[a]l[] for that same property.  Accordingly, I find that [it] is error to have found the accused guilty of both Charges III and IV and their Specifications.  Accordingly, I’m going to provide the accused with the following remedy.  I’m going to consider Charges III and IV and their Specifications as one offense.    

The military judge recognized two other times that he considered both offenses to be “one offense.”  Appellant’s defense counsel explicitly indicated that he did not request any other relief. 
The SJAR stated that the military judge combined Charges III and IV and their specifications and considered them as one offense.  However, the promulgating order stated that appellant was found guilty of both Charge III and its Specification, and Charge IV and its Specification, and listed both offenses separately.  

Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  We will enforce and clarify the military judge’s ruling and the convening authority’s implicit approval of the SJAR’s description of the findings by dismissing Charge III and its Specification.  Id.; see also United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  
Charge III and its Specification are set aside and dismissed.  The other assignment of error is without merit.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( MCM, 2002, Part IV, para. 106c(1) states, “The actual thief is not criminally liable for receiving the property stolen; however a principal to the larceny . . . when not the actual thief, may be found guilty of knowingly receiving the stolen property but may not be found guilty of both the larceny and receiving the property.”  See United States v. Cartwright, 13 M.J. 174, 176-78 (C.M.A. 1982) (holding that an appellant convicted of both larceny and receiving the same stolen property is entitled to have the court’s finding of guilty of receiving stolen property set aside).    
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