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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of importing 47.38 pounds of marijuana into the customs territory of the United States, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the sentence consisting of a dishonorable discharge, confinement for six years, forfeiture of $437.00 pay per month for six years, and reduction to Private E1.  The convening authority deferred the forfeitures of pay for two months and ten days and ordered 92 days of credit against the sentence to confinement.


In this Article 66, UCMJ, appeal, we have examined the record of trial and considered the parties’ briefs.  We specified two issues and heard oral argument on whether the appellant personally requested enlisted members, as required by Article 25(c), UCMJ.
  Following oral argument, we ordered a limited hearing pursuant to United States v. DuBay
 to find facts pertinent to the appellant’s election of forum at his court-martial.  The military judge at the DuBay hearing heard the evidence and found that the appellant made an informed, personal choice to be tried by a court consisting of officer and enlisted members.  

The appellant assigns four errors:  (1) that the military judge erred by failing to recuse himself from presiding at the DuBay hearing because it was the military judge’s own error at trial that precipitated the DuBay hearing; (2) that this court cannot consider disclosures made at the DuBay hearing by the appellant’s military and civilian trial defense counsel because the military judge erroneously ordered them to violate the attorney-client privilege; (3) that the record fails to demonstrate that the appellant made a personal election of forum; and (4) that the military judge abused his discretion when he denied the appellant’s motion at trial for discovery of certain evidence.  After careful review of the record, we reject the assignments of error, as well as the matters personally submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

Recusal


“[A] military judge shall disqualify himself or herself in any proceeding in which that military judge’s impartiality might reasonably be questioned.”  Rule for Courts-Martial 902(a) [hereinafter R.C.M.].  “While military judges are obligated to disqualify themselves when they lack impartiality, they are equally obligated not to disqualify themselves when there is no reasonable basis for doing so.”  United States v. Burton, 52 M.J. 223, 226 (2000) (citation omitted); see also R.C.M. 902(d)(1) discussion (“The military judge should broadly construe grounds for challenge but should not step down from a case unnecessarily.”).  “[I]n the absence of any ‘evidence that the military judge forfeited his judicial mantle of impartiality that would necessitate a disqualification,’ a judge is not barred from judicially reviewing and ruling upon the correctness of a prior judicial ruling made by himself.”  United States v. Campos, 42 M.J. 253, 262-63 (1995) (quoting United States v. Sanchez, 37 M.J. 426, 428 (C.M.A. 1993)).    


Failure to object may waive the issue of an R.C.M. 902(a) disqualification, particularly when such failure deprives appellate courts with a record that would have been developed in the course of litigating the objection or challenge.  See United States v. Howard, 50 M.J. 469, 470 (1999).  Moreover, “[f]ailure of the defense to challenge the impartiality of a military judge may permit an inference that the defense believed the military judge remained impartial.”  Burton, 52 M.J. at 226 (citing United States v. Hill, 45 M.J. 245, 249 (1996)).  

“When a military judge’s impartiality is challenged on appeal, the test is ‘whether “taken as a whole in the context of this trial,” a court-martial’s “legality, fairness, and impartiality” were put into doubt by the military judge’s [conduct]. ’”  Burton, 52 M.J. at 226 (citations omitted).  We review a military judge’s sua sponte duty to recuse himself under an abuse of discretion standard.  Id.   

At the appellant’s trial, the military judge failed on the record to obtain from the appellant a personally-articulated oral request for enlisted members or a written request personally signed by the appellant.  The same military judge who presided at trial also presided at the DuBay hearing.  After the military judge announced at the DuBay hearing that he had not acted in any manner inconsistent with his judicial duties, the trial defense counsel neither requested to voir dire the military judge nor objected to his presiding at the hearing.  The DuBay record reveals that the appellant’s trial defense counsel coordinated with the appellant’s appellate defense counsel and continued to discuss the issues during an overnight recess of the DuBay proceedings, and yet the trial defense counsel asserted no challenge against the military judge.  We hold, under the circumstances of this case, that the appellant waived the issue of whether the military judge’s impartiality might have been reasonably questioned. 

Assuming, arguendo, that the issue was not waived, there is simply no evidence that the military judge forfeited his judicial mantle of impartiality at the DuBay hearing.  In asserting that the military judge had a duty to recuse himself, sua sponte, under R.C.M. 902(a), the appellate defense counsel focuses on the fact that the military judge at the DuBay hearing was the same military judge who presided at trial, implying that a military judge is per se disqualified to gather facts relevant to alleged errors committed at a trial over which he or she previously presided.
  We find this argument unpersuasive.  

Military judges decide difficult and vigorously disputed issues every day without losing their impartiality.  That is the professional nature of judicial decision making.  Military judges who have previous involvement with cases do not, per se, forfeit their ability to perform their judicial duties impartially, nor should such involvement affect informed observers’ perceptions of judicial impartiality.  For example, when considering motions to suppress confessions, seized evidence, or uncharged misconduct, “[m]ilitary and civilian judges are routinely tasked with hearing [incriminating] facts for limited purposes, which they later disregard if consideration would be improper. . . . Judges need not recuse themselves under these circumstances.”  Howard, 50 M.J. at 471.  We perceive no reason to treat DuBay fact finding regarding an earlier trial error any differently.  

We infer from the trial defense counsel’s failure to object to or challenge the military judge at the DuBay hearing that he believed the military judge maintained his impartiality.  Likewise, we hold that a reasonable person, with knowledge of the circumstances of this case, would not have a substantial doubt about the military judge’s impartiality.  Burton, 52 M.J. at 226 (citation omitted).  Accordingly, the legality, fairness, and impartiality of the court-martial were not put in doubt.  Id.  

Disclosure of Appellant’s Forum Election

At the DuBay hearing, the trial defense counsel who represented the appellant at the hearing, and the military and civilian defense counsel who represented the appellant at trial, attempted to prevent disclosure of the appellant’s court-martial forum election by asserting that the appellant’s communications to his counsel regarding his forum choice were protected by the attorney-client privilege.  The military judge rejected the applicability of this privilege under the circumstances and ordered the military trial defense counsel to answer his questions regarding the appellant’s forum choice.  As a consequence, the military trial defense counsel revealed that the appellant “chose to go with the enlisted panel” and that a written Notice of Plea and of Forum, signed only by the military trial defense counsel, meant that the appellant wanted a court-martial consisting of at least one-third enlisted members.

The appellant contends that his pretrial communication to counsel that he desired to be tried by a court consisting of at least one-third enlisted members was protected by the attorney-client privilege, as set forth in Military Rule of Evidence 502 [hereinafter Mil. R. Evid.].  Furthermore, he asserts that the military judge erred by ordering disclosure of his forum decision at the DuBay hearing.  We disagree. 

Under Mil. R. Evid. 502(a), “[a] client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client.”  (Emphasis added).  “A communication is ‘confidential’ if not intended to be disclosed to third persons . . . .”  Mil. R. Evid. 502(b)(4).  The party asserting the privilege has the burden to demonstrate that the attorney-client relationship exists and that the communication falls within the privilege.  Whether a communication is confidential and the attorney-client privilege applies are factual issues that we review for clear error.  See United States v. Nelson, 38 M.J. 710, 716 (A.C.M.R. 1993) (citation omitted); Sheet Metal Workers Int’l Ass’n. v. Sweeney, 29 F.3d 120, 123 (4th Cir. 1994) (citing United States v. Tedder, 801 F.2d 1437, 1442 (4th Cir. 1986)).  

The military judge did not err when he determined that the appellant’s pretrial communication to his attorneys of his forum decision was not a confidential communication as defined by Mil. R. Evid. 502(b)(4).  The record is clear that both the military judge and trial defense counsel advised the appellant of his forum rights.  Thus, the appellant knew that his forum decision would not be held in confidence but would be revealed in open court to the military judge.  As his statement to his attorneys was intended to be disclosed to others, the attorney-client privilege never attached because the statement was not “confidential.”  United States v. Romano, 46 M.J. 269, 273 (1997) (“Statements intended to be communicated to third parties are not confidential.”); United States v. Hubbard, 16 F.3d 694, 697 n.3 (6th Cir. 1994) (information provided in an appellant’s answer to a complaint in bankruptcy was not protected by the attorney-client privilege because what the appellant communicated to his attorney “was to be conveyed to the bankruptcy trustee and the court via written pleading and thus was not protected by the privilege:  the privilege extends only to confidential communications, and not all communications” (emphasis in original)), rev’d in part on other grounds, Hubbard v. United States, 514 U.S. 695 (1995).  Accordingly, the appellant’s pretrial communication to his attorneys of his decision regarding forum was not protected by the attorney-client privilege.

Article 25(c), UCMJ, Violation

The facts of this case are similar to those in United States v. Townes, 52 M.J. 275 (2000), cert. denied, Townes v. United States, 121 S. Ct. 62 (2000), in which the Court of Appeals for the Armed Forces held that there had been substantial compliance with the requirements of Article 25(c), UCMJ.  As in Townes, the military judge in this case fully advised the appellant of his forum rights at the initial Article 39(a), UCMJ, session.  The appellant stated that he understood those rights.  At the request of the trial defense counsel, the military judge granted the appellant’s request to defer his choice of forum.  The military judge set specific dates by which the appellant’s forum election and notice of motions were to be submitted to the government.  Between the initial Article 39(a), UCMJ, session and the trial date, the military trial defense counsel signed and submitted to the military judge a written Notice of Plea and of Forum which stated:  “The defense will request trial before a court-martial panel consisting of at least one third enlisted members.  The defense will promptly notify should these choices change prior to trial.”


As in Townes, the military judge in this case failed to obtain on the record the appellant’s personal election of trial with enlisted members.  Four officers and five noncommissioned officers were empaneled in the presence of the appellant to hear the case.  After one officer was excused, the remaining three officers and five enlisted members heard this fully contested case, including the appellant’s testimony.  At no time during the trial did the appellant object to trial with enlisted members.  Moreover, the appellant did not object to the composition of his court-martial in either his post-trial submissions or his initial appellate pleadings.  There was no allegation that the appellant lacked the competence to make a knowing and intelligent election or that he was coerced.


At the DuBay hearing, the appellant testified that he did not remember whether he selected enlisted members, but he remembered that the military judge advised him of his forum rights; that enlisted members sat as part of the court-martial panel; and that he did not object to the court composed of at least one-third enlisted members.  He also confirmed that, at the time of trial, he was a Sergeant First Class with twenty-one years of service, had a General Technical (GT) score of 125, and had two years of college credit.  

Also at the DuBay hearing, the appellant’s trial defense counsel testified that the appellant had selected trial with enlisted members.  She confirmed that his selection was reflected on the written notice she signed and submitted prior to trial.  

After receiving evidence at the DuBay hearing, the military judge entered findings of fact.  Based on the facts, the military judge concluded that the appellant made an informed personal choice to be tried by a court composed of at least one-third enlisted members.  We review a military judge’s findings of fact under a clearly-erroneous standard and his conclusions of law de novo.  See generally United States v. Ayers, 54 M.J. 85, 95 (2000).  

The military judge’s findings of fact are supported by the evidence, and we adopt them as our own.  We hold, after reviewing the issue de novo, that the military judge erred by not obtaining on the record the appellant’s personally-articulated oral request for enlisted members or a written request for enlisted members signed personally by the appellant, in violation of Article 25(c), UCMJ.  However, just as our superior court concluded in Townes, we conclude that the error was not jurisdictional “because there is sufficient indication by [the appellant] orally and on the record that he personally requested enlisted members.”  Townes, 52 M.J. at 277.  Considering the entire record, including the DuBay proceedings, we find as fact that the appellant personally elected to be tried by a court composed of at least one-third enlisted members.  As our superior court held in Townes, we hold that there was substantial compliance with Article 25(c), UCMJ, in this case and that the military judge’s procedural error did not materially prejudice the substantial rights of the appellant. 

Discovery

At a pretrial Article 39(a), UCMJ, session, the defense moved for the appointment of an independent defense investigator to assist the defense team in a number of general areas of interest, including identifying and interviewing prospective witnesses.  After reviewing briefs and hearing oral argument on this issue, the military judge properly denied the motion in accordance with the principles set forth in United States v. Garries, 22 M.J. 288 (C.M.A. 1986) (the defense must demonstrate necessity for the appointment of an independent defense expert).
  As part of his ruling, the military judge also denied the defense access to any U.S. Customs drug investigative files pertaining to Mr. Jesus Gonzales and to any other related investigations conducted by state and federal law enforcement agencies.  He found that there had been an inadequate demonstration by the defense that the files even existed, that if they did exist, they were located in a particular place, and that they contained information relevant to the case.  The appellant asserts that the military judge abused his discretion in denying the defense discovery of the records pertaining to Mr. Gonzales.  We disagree.

First, we must note that the trial defense counsel’s pretrial discovery motion did not specifically request the disclosure of files or records pertaining to Mr. Gonzales, although the motion for an investigator was broad enough to encompass their desire to locate and inspect any files pertaining to Mr. Gonzales or other potential accomplices or witnesses.  Second, the military judge’s ruling as to discovery of the files pertaining to Mr. Gonzales was gratuitous in the sense that the parties had essentially worked out an arrangement, satisfactory to both, that the only evidence that would be offered regarding Mr. Gonzales would involve the matters uncovered by the Criminal Investigation Command.  Third, Mr. Gonzales was a tangential figure overall, and any additional discovery about him would not have changed the outcome of the trial.  The defense’s theory was that the appellant was an unwitting mule for others, to include Mr. Gonzales, whose name was on the title of the vehicle in which the appellant was transporting 47 pounds of marijuana.  However, the appellant’s own testimony rendered the defense’s theory of innocent possession so improbable that nothing Mr. Gonzales might have added could have saved the appellant from conviction.  The evidence was overwhelming that the appellant knowingly and unlawfully imported the marijuana into the customs territory of the United States.    

The military judge’s ruling on this discovery issue was fully supported by the record.  Without doubt, the defense failed to demonstrate how this evidence, if it existed, would be necessary and helpful.  Additionally, the record supports the military judge’s conclusion that the defense failed to show that the evidence even existed.  Although the trial counsel conceded that U.S. Customs was investigating Mr. Gonzales, it was within the context of the much broader, ongoing investigation into drug smuggling from Mexico.  Nothing in the record indicates that a file existed on Mr. Gonzales, and certainly the government had not seen or possessed such a file.  The record as a whole confirms that the defense was engaged in a generalized, pretrial investigation, and in attempting to obtain an independent investigator, they advanced speculative reasons to support their request.  Part of this fishing expedition included obtaining information pertaining to Mr. Gonzales.  Under these circumstances, we hold the military judge did not abuse his discretion in ruling adversely to the defense.

The findings of guilty and the sentence are affirmed.  


Senior Judge MERCK and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Subsequent to oral argument, and during the delay required for further fact-finding proceedings, Judge Kaplan retired and has not participated further in this case.  Judge Vowell replaced Judge Kaplan on this case.





� 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� The appellant’s argument is based primarily on the fact that the military judge was the same judge whose omission at trial created the issue.  The appellate defense counsel baldly asserts that the purpose of the DuBay hearing was to “correct” the military judge’s mistake; that “[t]he military judge placed himself in a position to ensure that his omission would not result in the vacation of appellant’s court-martial”; and that “a reasonable person . . . would believe that [the military judge] had a vested interest in preserving appellant’s conviction.”  We categorically reject these assertions of improper judicial motive as unsupported by the record and as an unfair attack on the judicial integrity of the military judge.  We acknowledge that the appellate defense counsel cites the fact that the military judge ordered the trial defense counsel to provide information that they regarded as protected by the attorney-client privilege as evidence of the military judge’s lack of impartiality.  However, the appellate brief lapses into the pejorative by charging that the military judge “was determined to preserve appellant’s court-martial at all costs, including the loss of an attorney’s license to practice law.”  In this regard, the record is clear that the military judge was applying a principled (and in our view, correct) view of the law when he compelled the trial defense counsel to disclose their client’s forum selection.  





� The military judge held that the defense had only made a generalized request, “hoping to find some evidence that [would] help its case”; that the defense had failed to demonstrate the necessity for an investigator, any specific evidence, or specific witnesses; that the defense had failed to define the relevance of the information sought; and that the defense had not made a realistic showing that the investigator was needed to provide assistance that the defense could not otherwise provide themselves.
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