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MEMORANDUM OPINION
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WALBURN, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications) and making a false official statement (two specifications), in violation of Articles 86 and 107, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 907 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, forfeiture of $795.00 pay per month for nine months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved ninety days of confinement and otherwise approved the remainder of the sentence.  This case is before the court for review pursuant to Article 66, UCMJ.

We agree with appellant’s assignment of error asserting that he is entitled to relief for dilatory post-trial processing.  See United States v. Tardif, 57 M.J. 219 (C.A.A.F. 2002), remanded, 58 M.J. 714 (C.G. Ct. Crim. App. 2003), aff’d in part, 59 M.J. 394 (C.A.A.F. 2004) (summary disposition); United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  

Appellant’s sentence was adjudged on 24 February 2004.  The convening authority’s initial action is dated 16 June 2004.  Appellate counsel agree that 209 days elapsed between initial action and the Office of the Clerk of Court receiving the record of trial on 13 January 2005.  They also agree this inordinate 209-day delay is unexplained.  

We have carefully considered the circumstances concerning appellant’s case.  Although we do not find specific or actual prejudice to appellant from this dilatory post-trial processing, such a finding is not a prerequisite for relief under Article 66, UCMJ.  See Tardif, 57 M.J. at 224-25; Collazo, 53 M.J. at 727.  Nevertheless, we find that the post-trial processing of appellant’s record of trial did not occur “as expeditiously as possible, given the totality of the circumstances in [his] case.”  Collazo, 53 M.J. at 727.  “[T]he unexplained and unreasonable post-trial delay” in appellant’s case merits sentence relief.  Tardif, 57 M.J. at 224; see UCMJ art. 66(c).
The matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, forfeiture of $795.00 pay per month for two months,
 and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Articles 58b(c) and 75(a), UCMJ.

Senior Judge SCHENCK and Judge ZOLPER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� In reducing the duration of appellant’s approved forfeiture of pay by seven months, we considered several factors.  Adjudged forfeitures of pay become effective fourteen days after trial, unless sooner imposed by the convening authority in the initial action.  See UCMJ art. 57(a)(1)(A) and (B).  The convening authority approved confinement for ninety days pursuant to a pretrial agreement, and granted appellant thirteen days of confinement credit against that sentence.  Although excess leave orders were not included among the allied papers in the record of trial, we presume appellant went on excess leave after being released from confinement.  “Soldiers on excess leave are not entitled to pay and allowances.”  United States v. Hammond, 61 M.J. 676, 680 n.11 (Army Ct. Crim. App. 2005) (quoting United States v. Paz-Medina, 56 M.J. 501, 503 n.6 (Army Ct. Crim. App. 2001)).  While “in a non-pay status, pay does not accrue against which forfeitures or fines can apply.”  Id. at 678 n.7 (internal quotations omitted).  Therefore, although appellant’s approved sentence included a forfeiture of $795.00 pay per month for nine months, his actual forfeiture of pay was effective for less than three months.  Furthermore, even without an adjudged forfeiture of pay, appellant’s pay would have been subject to the automatic or mandatory forfeiture provisions in Article 58b(a), UCMJ.  However, “mandatory forfeitures apply only during periods in which a servicemember is in confinement or on parole as a result of the applicable court-martial sentence.”  United States v. Emminizer, 56 M.J. 441, 443 (C.A.A.F. 2002).  In appellant’s case, any automatic forfeiture of pay would have also terminated upon his release from confinement.
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