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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) terminated by apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for sixty days, and reduction to Private E1.  

In this Article 66, UCMJ, appeal, appellant asserts, and we agree, that the military judge failed to adequately exclude the possibility of duress as an affirmative defense before accepting appellant’s guilty plea.  We will provide relief in our decretal paragraph.

BACKGROUND

Appellant, a substandard performer, stated that on 4 May 2001, his team leader came to his barracks room towards the close of business.  Appellant stated that his team leader specifically told him, “I’m going to kill you.”  Immediately, after his team leader made this threat, appellant left post and went to his wife’s apartment.  After discussing the situation with his wife, they departed for Colorado on 8 May 2001.  During the providence inquiry, appellant repeatedly stated that he believed his team leader was serious; he thought his life was in danger; and he went AWOL because of the threat.  Approximately five or six days after appellant departed for Colorado, he spoke telephonically to his company commander.  A few days after this conversation, appellant stated that he no longer felt threatened by his team leader.  We, therefore, find that duress ceased to be a motivating factor for appellant’s AWOL by 19 May 2001.
  Nonetheless, appellant remained absent from his unit until his apprehension by civilian authorities on 21 October 2002.
DISCUSSION

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will overturn a military judge’s acceptance of a guilty plea only if the record of trial shows a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)); United States v. Bickley, 50 M.J. 93, 94 (C.A.A.F. 1999). Before accepting a plea of guilty, a military judge must conduct a thorough inquiry to ensure the accused understands the meaning and effect of the plea, that he enters it voluntarily, and that he is, in fact, guilty of the offense.  See UCMJ art. 45(a) and Rule for Courts-Martial [hereinafter R.C.M.] 910(d) and (e).  In so doing, the military judge must explain the elements of the offense to the accused, elicit a factual basis for the offense from the accused, and ensure that the accused fully understands the nature of the offense to which he is pleading guilty.  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997) (citing United States v. Davenport, 9 M.J. 364, 366 (C.M.A. 1980); United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)).  The facts disclosed by such inquiry must objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  
If at any point in the proceedings, the accused raises a matter inconsistent with the guilty pleas, the military judge must inquire further into the providence of the pleas and either resolve the apparent inconsistency or reject the guilty pleas.  See UCMJ art. 45(a).  When inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  Accordingly, the military judge “should not accept the plea unless the accused admits facts which negate the defense.”  R.C.M. 910(e) discussion.  In our analysis of whether the providence inquiry contains facts inconsistent with the guilty plea, we accept the accused’s version of the facts “at face value.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).
Rule for Courts-Martial 916(h) explains the duress defense as follows: 

It is a defense to any offense except killing an innocent person that the accused’s participation in the offense was caused by a reasonable apprehension that the accused or another innocent person would be immediately killed or would immediately suffer serious bodily injury if the accused did not commit the act.  The apprehension must reasonably continue throughout the commission of the act. If the accused has any reasonable opportunity to avoid committing the act without subjecting the accused or another innocent person to the harm threatened, this defense shall not apply.
See also United States v. Washington, 57 M.J. 394, 397 (C.A.A.F. 2002) (discussing duress defense in military and R.C.M. 916(h); United States v. Le, 59 M.J. 859, 863 (Army Ct. Crim. App. 2004)).

In the case before us, appellant informed the military judge that he thought that his team leader’s threat to kill him was serious and immediate.  Appellant never wavered from this premise, although he stated that he no longer feared death a few days after his company commander spoke to him telephonically.  In addition to failing to resolve the immediacy of the threat, the military judge conducted an inadequate colloquy to determine whether appellant had any reasonable opportunity to avoid committing the act without subjecting him to the harm threatened.  Accordingly, appellant has provided sufficient facts to raise the duress defense to his initial departure from his unit.  
The threat and resulting fear must have continued, however, throughout the commission of the offense—in this case it would be the offense of AWOL.  See Le, 59 M.J. at 863.  A soldier commits the offense of AWOL when it is shown that:  (1) the accused absented himself from his unit at which he was required to be; (2) the absence was without authority from anyone competent to give him leave; and (3) the absence was for a certain period of time.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 10b(3); United States v. Hardeman, 59 M.J. 389, 391 (C.A.A.F., 2004).  A definitive inception date is indispensable to a successful prosecution for unauthorized absence.  Hardeman, 59 M.J. at 391 (citing United States v. Harris, 21 U.S.C.M.A. 590, 593, 45 C.M.R. 364, 367 (1972)).  Appellant, therefore, raised the defense of duress at the beginning of the AWOL period, an inconsistency which was not adequately resolved by the military judge.  Appellant did state, however, duress was no longer a factor for his absence shortly after he spoke to his company commander.  Accordingly, in this case, we are able to determine a definite inception date in which the defense of duress is no longer applicable.
 
DECISION

Accordingly, the court affirms only so much of the findings of guilty of The Charge and its Specification as finds that appellant, did, on or about 19 May 2001, without authority, absent himself from his unit, to wit:  A Company, 5th Battalion, 20th Infantry Regiment, 3d Brigade, 2d Infantry Division, located at Fort Lewis, Washington, and did remain so absent until he was apprehended on or about 21 October 2002, in violation of Article 86, UCMJ.

Reassessing the sentence based upon the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305, 307-09 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� We arrived at this date by adding the five or six days it took for appellant to call his company commander after he left his unit and the few days after the conversation it took for appellant to no longer feel threatened by his team leader.





� Increased punishments are authorized, based upon, among other things, the duration of the absence.  Accordingly, a precise inception date is required in determining the duration of the absence.  “[T]he length of an unauthorized absence is the essential element in determining the legal punishment for the offense.”  United States v. Francis, 15 M.J. 424, 427 (C.M.A. 1983) (citation omitted).  Since appellant was absent without leave for approximately seventeen months, the imprecision disclosed by our superior court in Hardeman, which affected whether the accused could receive a punitive discharge, is not present here.  
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