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MEMORANDUM OPINION ON REMAND 

----------------------------------------------------
KAPLAN, Judge:


In May 1998, in an unpublished opinion, we affirmed appellant’s general court-martial conviction of attempted murder, disobeying an officer’s order, resisting apprehension, disorderly conduct, and communicating threats
 and his approved sentence of a dishonorable discharge, confinement for fifteen years,
 forfeiture of all pay and allowances, and reduction to Private E1.  Subsequently, the appellant sought review by the United States Court of Appeals for the Armed Forces.  That court has remanded appellant’s case to us for consideration of a single issue.  We must determine whether appellant is entitled to any relief because he has been subjected to unconstitutional ex post facto punishment in contravention of the holding in United States v. Gorski, 47 M.J. 370 (1997).  


The crimes of which appellant was convicted were all committed on or about 10 September 1995.  Appellant’s court-martial concluded, and sentence was adjudged, on 2 February 1996.  Thus, appellant is not a proper member of the Gorski class, defined as those soldiers all of whose crimes were committed before 1 April 1996, but whose court-martial sentences were imposed after that date.  However, the convening authority did not take action on appellant’s case until 4 February 1997.  Amendments to the Uniform Code of Military Justice took effect on 1 April 1996, after the trial concluded but before action was taken.
  

Under the provisions of Article 57 in effect at the time of the commission of appellant’s offenses, any adjudged forfeitures and reduction in pay grade would not have been executed until the convening authority took action on the case approving those portions of the sentence.  Under the amended Article 57, in effect after 1 April 1996 and at the time of action on appellant’s case, forfeitures and reductions in grade could be ordered into effect fourteen days after the sentence was adjudged (17 February 1996).  The record is silent as to the actual date that forfeitures and the reduction took effect in this case.  


Normally, we would not order any relief in the absence of a showing by the appellant of actual imposition of unlawful (in this case, premature) punishment.  However, in the interest of judicial economy, we will apply the legal doctrine of the presumption of administrative regularity.  In so doing, we reach the conclusion that government finance officials likely followed the statutory requirements that became effective on 1 April 1996.
  As such, the appellant erroneously may have been reduced in grade and subjected to forfeiture of pay before final action was taken on his case (4 February 1997).  If this occurred, he was subjected to unlawful ex post facto punishment.

Our original decision and its decretal sentence of 22 May 1998 remain in effect.  See United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).  In accordance with the Order of the United States Court of Appeals for the Armed Forces, dated 15 July 1999, our resolution of the Gorski issue in this case is referred to The Judge Advocate General for appropriate disposition.  Accordingly, The Judge Advocate General will determine the amount of relief, if any, to which the appellant is entitled, subject to any setoffs that may pertain under applicable law and regulations.  The case need not be returned to this court for further review of this issue.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Violations of Articles 80, 90, 95, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 890, 895, and 934 [hereinafter UCMJ].





� In taking action on this case, the convening authority suspended confinement in excess of ten years for a period of five years.





� See Articles 57(a) and 58b, UCMJ; National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, 110 Stat. 462-63 (1996).





� This conclusion is bolstered by the fact that the pertinent amendments to the UCMJ were not declared by our superior court to have run afoul of the constitutional ex post facto clause until Gorski was decided on 18 November 1997.
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