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MEMORANDUM OPINION
---------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:
Appellant was charged with rape by using physical violence, strength, power, or restraint in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  A panel of officer and enlisted members convicted appellant, contrary to his pleas, of assault with intent to commit rape, in violation of Article 134, UCMJ.  The panel sentenced appellant to confinement for twelve months and a dishonorable discharge.  The convening authority approved the adjudged sentence.  This case is before us for review pursuant to Article 66, UCMJ.
Appellant alleges, inter alia, that assault with intent to commit rape is not a lesser-included offense of rape under United States v. Jones, 68 M.J. 465 (C.A.A.F. 2010) and that his conviction should be set aside.  We agree, and provide relief in our decretal paragraph.  Because we decide the case on the basis of this assignment of error, we do not consider appellant’s other allegations.  
FACTS
Appellant alleges three assignments of error, including the following:

WHETHER THE OFFENSE OF ASSAULT WITH INTENT TO COMMIT RAPE IS A NECESSARILY LESSER INCLUDED OFFENSE OF RAPE, AND WHETHER THIS COURT MAY AFFIRM THE FINDINGS OF ASSAULT 
WITH INTENT TO COMMIT RAPE? SEE UNITED STATES V. JONES, 68 M.J. 465 (C.A.A.F. 2010).

  In this case, the military judge instructed the members that a “lesser included offense of the offense alleged in the Specification of the Charge is the offense of assault with intent to commit rape in violation of Article 134.”  Trial defense counsel did not object, and the panel subsequently convicted appellant of assault with intent to commit rape. 
The Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM] lists assault with intent to commit rape as a lesser included offense of rape under “lesser included offenses,” MCM, Part IV, ¶ 45.d.(1)(b), though the two crimes have no elements in common.
Appellant was charged with rape by force, the elements of which are as follows:
(i) That the accused caused another person, who is of any age, to engage in a sexual act by using force against that other person.  MCM, Part IV, ¶ 45.b.(1)(a).
Appellant was convicted of assault with intent to commit rape, the elements of which are as follows:

(a)  That the accused assaulted a certain person;
(b)  That, at the time of the assault, the accused intended to commit rape; and 
(c)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.  MCM, Part IV, ¶ 64.b.
LAW

Article 79, UCMJ, defines a lesser included offense as an offense “necessarily included” in the offense charged.  United States v. Medina, 66 M.J. 21, 24 (C.A.A.F. 2008) explained that to determine whether a lesser offense is necessarily included in the offense charged, military courts must utilize the "elements test" derived from the United States Supreme Court's decision in Schmuck v. United States, 489 U.S. 705, 716-17 (1989).  The Medina court noted, 

Since offenses are statutorily defined, that comparison is appropriately conducted by reference to the statutory elements of the offenses in question, and not, as the inherent relationship approach would mandate, by reference to conduct proved at trial regardless of the statutory definitions.  One offense is not “necessarily included” in another unless the elements of the lesser offense are a subset of the elements of the charged offense.
66 M.J at 24-25 (citations and quotations omitted).
The Court of Appeals for the Armed Forces (CAAF) elaborated on this concept in United States v. Miller, 67 M.J. 385, 388 (C.A.A.F. 2009) in stating that an accused should not have to look further than his charge sheet to know what he is expected to defend against.  “[T]he principle of fair notice mandates that an accused has a right to know to what offense and under what legal theory he will be convicted and that a lesser included offense meets this notice requirement if it is a subset of the greater offense alleged.”  Id. at 389 (quotations and citations omitted).  
Most recently, in United States v. Jones, 68 M.J. 465, 470 (C.A.A.F. 2010), our superior court stated once again that, “With the elements test adopted in Schmuck, [] the lesser offense is literally, and hence ‘necessarily,’ included in the greater.”  The court further noted, “[T]he constituent parts of the greater and lesser offenses should be transparent, discernible ex ante, and extant in every instance.”  Id. at 468.  The CAAF specifically noted that listing one offense as a lesser included offense of another in the explanation section of the MCM does not automatically makes it one, irrespective of its elements.  Id. at 471.  Rather, a “[lesser-included offense]—the ‘subset’ ‘necessarily included’ in the greater offense—must be determined with reference to the elements defined by Congress for the greater offense.”  Id.
DISCUSSION

The elements of rape by force do not include any, let alone all, of the elements of assault with intent to commit rape.  Therefore, although listed as a “lesser included offense” in the MCM, assault with intent to commit rape does not qualify as a lesser included offense under the elements test set out in Schmuck, and reiterated in Medina, Miller, and Jones.  The military judge committed plain error in instructing the panel members they could convict appellant of assault with intent to commit rape.  
The error in this case was arguably plain at trial, as Schmuck was published in 1989, and Medina, which made clear the Schmuck elements test’s applicability to military cases, was published on 14 February 2008, over six months before appellant’s court-martial in August and September 2008.  Regardless, the error is manifestly made plain error now, given our superior court’s decision in Jones.  See United States v. Mullins, 69 M.J. 113, 116 (C.A.A.F. 2010) (“[O]n direct review, we apply the clear law at the time of appeal, not the time of trial.”) (citing United States v. Harcrow, 66 M.J. 154, 159 (C.A.A.F. 2008)).  Applying the Schmuck elements test, there is no overlap between the elements of rape by force and assault with intent to commit rape.  Most importantly, that the conduct was prejudicial to good order and discipline (or was discrediting to the armed forces) is an element of assault with intent to commit rape, whereas that is not an element of rape by force.
The error materially prejudiced appellant’s substantial rights.  Specifically, appellant was not properly on notice that he needed to defend against the offense of assault with intent to commit rape, and its elements that are distinct from rape by force.  The Specification of the Charge must therefore be set aside.
The findings of guilty and the sentence are set aside and dismissed.  All rights, privileges, and property, of which appellant has been deprived by his sentence, which was set aside by this decision, are hereby ordered restored.  See UCMJ art. 75(a).  A rehearing may be ordered by the same or a different convening authority.
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