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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

SIMS, Judge:

An enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of aggravated sexual assault, unlawful entry to commit aggravated assault (housebreaking), and adultery in violation of Articles 120, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 930, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for one year, total forfeiture of pay and allowances, and a reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for one year, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.  Appellant has alleged three assignments of error,
 two of which merit discussion and none of which merits relief.
FACTS


On 2 November 2007, Private First Class (PFC) VC was stationed at Camp Castle, Republic of Korea.  She left the camp at about 1930 to meet up with a group of friends at a bar called Marty’s Sports Bar.  While at the bar, PFC VC drank five 12-ounce Long Island ice tea mixed drinks and a number of shots of hard liquor, all within about a one-hour timeframe.  Although PFC VC remembers leaving Marty’s at about 2030 with her friends, she has no memory of the rest of the evening.  


Other witness testimony filled in the blanks.  After leaving Marty’s, the group went to a dance club where PFC VC immediately began to feel unwell.  By that point in the evening, PFC VC already was “slurring her speech, couldn’t stand up on her own, and she couldn’t walk on her own.”  She had difficulty speaking, and others had a difficult time understanding what she said.  One member of the group, Sergeant (SGT) Stewart, escorted her out of the club and back to her barracks room.  Due to her state of intoxication, SGT Stewart had a difficult time maneuvering her into the taxi cab and had to “help her out [of] the taxi, help her through the gate, help her find her [military identification card], and tried to have her guide [him] to her barracks.”      

The Charge of Quarters “runner,” Specialist (SPC) Allen, was aware of PFC VC’s condition because she assisted SGT Stewart in getting PFC VC to her room.  Thereafter, she checked on her well-being periodically.  When appellant, who was in the barracks, noticed SPC Allen going into PFC VC’s room, he asked her about PFC VC’s condition.  Appellant asked if he could go with her to check on PFC VC.  At about 0030 or 0045, appellant and SPC Allen entered PFC VC’s room and noticed that PFC VC had urinated on herself while in bed.  Specialist Allen obtained some spare sheets from her own room and then proceeded to put dry pants onto PFC VC.  Thereafter, SPC Allen began changing the sheets while appellant held onto PFC VC because she was unable to support herself.  As appellant held her, PFC VC suddenly “vomited all over her rug and a little bit on the bed.”  Although SPC Allen departed the room briefly to find some cleaning supplies, she returned when the appellant “yelled for her to come back” after he found some cleaning supplies under PFC VC’s sink.  Appellant “gave” PFC VC to SPC Allen and cleaned up the rug.  Specialist Allen then “sat” PFC VC in a chair and cracked open the window to let in some fresh air.  After SPC Allen finished changing the sheets, she and the appellant “picked up” PFC VC and “put her” back onto her bed.  Because PFC VC was repeatedly saying the word “cold,” appellant moved over to the window and told SPC Allen that he would close the window.  Specialist Allen thought the appellant shut the window because she no longer felt a draft, but she did not see whether or not he locked it.  Appellant and SPC Allen left PFC VC’s room together prior to 0100 and parted ways.  

Private First Class VC’s next memory was of “waking up” at about 0400 in her room with no clothes on with appellant in the bed next to her and seeing empty condom wrappers on her bed and a used condom in her trash can.  Immediately upon waking, she went into her bathroom, called her mother, and tearfully told her she had “messed up” by drinking too much.  Appellant then woke up and PFC VC confronted him and asked him why he was in her room.  Appellant told her that after he and SPC Allen helped clean her up the night before, she had asked him to return to her room and that she had let him into her room through the window to facilitate their sexual liaison.  Private First Class VC disagreed and told him that regardless of whether she had asked him to return, he knew she was intoxicated and “had no right” to do so.  Appellant agreed that she “was right about that.”  Appellant later departed PFC VC’s room through the window, taking a used condom and the condom wrappers with him “because he was scared.”

After appellant left her room, PFC VC went to SPC Allen and “asked her if she had let [appellant] into [her] room because [she] woke up next to him naked.”  She also “told [SPC Allen] what had happened.”  Specialist Allen encouraged PFC VC to report the incident and told her “whatever [PFC VC] decided to do [SPC Allen] would be there for [her].”  Private First Class VC returned to her room and called her mother again and “explained everything that happened about how [she] woke up next to [appellant]” and that she “hadn’t been out with him, and that [she] was drunk.”  Private First Class VC’s mother advised her to report the incident.  Private First Class VC then called PFC J and told him what happened.  
At that time, PFC J and PFC VC were “friends” who had engaged in sexual relations three weeks before.  After PFC J encouraged her to report the incident, PFC VC reported the incident to her first sergeant at about 0700.  After the report was filed but before the trial, PFC J and PFC VC began dating. 
At trial PFC VC testified that she had “a previous sexual relationship” with appellant during which time appellant would sometimes enter her room through her window.  This relationship was terminated during the second week of October by PFC VC after she discovered that appellant was married.  Although PFC VC admitted that she and appellant had sex one last time after she discovered he was married, she also testified that she did not make any plans with appellant for the evening of 2 November, nor did she remember inviting him to her room. 
Appellant also testified at trial.  According to his version of the events, PFC VC, after throwing up, told him she was “horny” and that she wanted him to either stay with her or come back later that night.  According to the appellant, he locked the window, departed the room with SPC Allen, and returned later to “knock” on PFC VC’s window whereupon he was “let in” by PFC VC, who proceeded to voluntarily have sex with him three separate times between 0100 and 0200 before finally falling asleep in his arms.    


After the presentation of evidence on the merits, the military judge informed the members that the evidence had raised the defense of consent and instructed them that the Government had the burden of disproving the defense beyond a reasonable doubt.
  In providing this instruction (which is found in the Military Judge’s Benchbook), the military judge effectively circumvented the burden shifting which was recently found to be unconstitutional by our superior court.  United States v Prather, 69 M.J. at 343.  See also Dep’t of Army, Pam. 27-9, Legal Services: Military Judge’s Benchbook, para. 3-45-5 (1 January 2010).

LAW AND DISCUSSION

Instructional Error

To the extent that the appellant’s first assertion of error alleges that the military judge erred in providing the panel an instruction that was inconsistent with Article 120, UCMJ, we agree.  However, under the facts of this case, we are satisfied that this error was harmless beyond a reasonable doubt. The “instruction that was given was clear and correctly conveyed to the members the Government’s burden” and “there was no confusion in the instruction that the military judge provided to the members on the defense of consent or on the Government’s burden of proof related to that defense.”  United States v. Medina, 69 M.J. 462, 465 (C.A.A.F. 2011) (citing Martin v. Ohio, 480 U.S. 228, 234 (1987)).
Military Rule of Evidence 412 Issue
Appellant’s second assertion of error involves the exclusion of evidence of prior sexual conduct of the victim.  At trial, the defense sought to introduce evidence under Military Rules of Evidence [hereinafter Mil. R. Evid.] 412 that the relationship between PFC VC and PFC J was “more than just a platonic friendship” and that this relationship provided PFC VC with a motive to falsely report the incident with appellant as a rape.  The military judge refused to allow the defense to do so, noting that PFC VC voluntarily told PFC J about what transpired between her and appellant and that if she did not want him to know about it, she would not have told him.  
The military judge stated,

I don’t think there is any relevance to the fact that she had a sexual relationship with another man.  The fact that she told this guy about what happened and he encouraged her to report it, that’s fine.  That can certainly come out, but as to the precise nature of the relationship with him, you can delve into whether they were close; you can delve into whether they were friends, but I don’t believe that any discussion of any sexual type activity she engaged in with [PFC J] is relevant.
. . .

She’s going to answer the questions that are put to her and what I’m saying is that the fact that she has slept with [PFC J], to me, is not relevant.  I’m not sure how you get to the sexual nature of the relationship.  The question can be asked if they were close, if they were friends; all that is fine.  What kind of friends, I don’t want to hear.  I just don’t think that’s relevant.
The military judge did permit the defense to elicit evidence that PFC J and PFC VC were friends and that PFC J encouraged PFC VC to report the incident after she told him.  However, the military judge prohibited any disclosure of a sexual relationship between the two as not relevant.
Later, the defense sought to introduce evidence that PFC VC told another soldier that she reported the incident because “she was afraid of PFC [J]’s reaction.”  Defense counsel sought to admit testimony from this soldier that (1) he spoke with PFC VC after the incident and she “told him that the only reason she reported [the incident with appellant] is because PFC J told her to,” and (2) “that PFC J was upset with [appellant] for having a prior consensual relationship before this night in question.”  The discussion between the military judge and assistant defense counsel follows:
MJ:  Okay, that I just don’t see relevant at all because that might go to [PFC J]’s motivation for why he told [PFC VC] to report it, but how is that relevant?

ADC:  If you know your boyfriend is upset that a previous person from a previous relationship ended up in your bed then you might go from thinking that maybe I did consent to thinking saying I don’t know how he got in my bed.

MJ:  Maybe I did consent?  Again, that goes back to the underlying premise that if she didn’t want [PFC J] to know about her having sex with the accused, she never would have told him and I have already ruled on that.
ADC:  Respectfully, Your Honor, I don’t know if that’s the case.  I don’t think that if she didn’t want him to know about —

MJ:  Counsel, who else knew about it?  It happened in the middle of the night.  There is no evidence that anybody knew he was in the room.  I would agree with you if somebody wandered in and saw him in her bed and asked [appellant] why he was in her room, then maybe she had to explain it but nobody knew that.

ADC:  Two people knew it; her mom and PFC Allen.

MJ:  Well because she told them, Counsel.

ADC:  Right, and at that point she knows the cat is out of the bag.

MJ:  Because she told them.  So she tells people and then your premise is that she tells [PFC J] also because she’s afraid he’s going to find out from people she’s told.  Just think about how ludicrous that sounds.  That theory is not logical at all.  You may call [the soldier] to say that he spoke with [PFC VC] and [PFC VC] told him that the only reason she reported it was because PFC J told her to.  That’s all you can ask him of those two things you said you wanted to ask.  
Based on the military judge’s ruling, the defense decided not to call the soldier.

Military Rule of Evidence 412 provides, in relevant part:

(a)  Evidence generally inadmissible.  The following evidence is not admissible in any proceeding involving an alleged sexual offense except as provided in subdivisions (b) and (c):

(1)  Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2)  Evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.

(1) In a proceeding, the following evidence is admissible if otherwise admissible under these rules.

. . . .

(C) evidence the exclusion of which would violate the constitutional rights of the accused.

Military Rule of Evidence 412 “was intended to protect victims of sexual offenses from the degrading and embarrassing disclosure of intimate details of their private lives while preserving the constitutional rights of the accused to present a defense.”  United States v. Banker, 60 M.J. 216, 219 (C.A.A.F. 2004) (citing United States v. Sanchez, 44 M.J. 174, 178 (C.A.A.F. 1996)).  See also Mil. R. Evid. 412 analysis at A22-35.  A military judge’s decision to exclude evidence under Mil. R. Evid. 412 is reviewed for an abuse of discretion.  Banker, 60 M.J. at 223.  A military judge abuses her discretion when her “findings of fact are clearly erroneous, the court’s decision is influenced by an erroneous view of the law, or the military judge’s decision on the issue at hand is outside the range of choices reasonably arising from the applicable facts and the law.”  United States v. Miller, 66 M.J. 306, 307 (C.A.A.F. 2008) (citing United States v. Gore, 60 M.J. 178, 187 (C.A.A.F. 2004)).  If we determine that the military judge improperly excluded constitutionally required evidence, we may not affirm a finding of guilty unless we are convinced that the error was harmless beyond a reasonable doubt.  United States v. Andreozzi, 60 M.J. 727, 738 (Army Ct. Crim. App. 2004), pet. denied, 62 M.J. 309 (C.A.A.F. 2005).
As Mil. R. Evid. 412 is a rule of exclusion, the party seeking to admit such evidence has the burden of establishing which exception to the rule makes the evidence admissible.  Banker, 60 M.J. at 222.  In analyzing admissibility, the military judge must first determine whether the evidence is relevant under Mil. R. Evid. 401 and then apply the balancing test under Mil. R. Evid. 412(c)(3).  Id. at 222.  Even if the military judge found the evidence relevant and that it passed the Mil. R. Evid. 412(c)(3) balancing test, “[s]uch evidence is still subject to challenge under Mil. R. Evid. 403.”  Mil. R. Evid. 412(c)(3).  In this case, the military judge correctly applied the law and made appropriate findings.  The evidence of PFC VC’s relationship with PFC J was the type of evidence contemplated for exclusion by Mil. R. Evid. 412, and the military judge’s decision to exclude the evidence was well within the “range of choices” available.
We agree with the military judge that this evidence was not relevant under the facts of this case.  “While evidence of a motive to fabricate an accusation is generally constitutionally required to be admitted, the alleged motive must itself be articulated to the military judge in order for him to properly assess the threshold requirement of relevance.”  Banker, 60 M.J. at 224.  “Simply stating a valid purpose or theory of relevance is not sufficient to make evidence admissible . . . . The proponent must demonstrate that the proffered evidence rationally supports the theory, and that the theory is significant to the outcome of the case.”  United States v. Lauture, 46 M.J. 794, 799 (Army Ct. Crim. App. 1997) (citations omitted).  “Thus, the proponent must show, first, that the logical link between the proffered evidence and the conclusion the proponent wants the factfinder to draw is more than remote or speculative.  Second, the proponent must show that this conclusion could affect a significant issue in the case.”  Id.
The defense claims that PFC VC reported the incident as a rape solely to protect her sexual relationship with PFC J and that PFC J was angry at appellant because of his prior consensual relationship with PFC VC.  These claims, however, are not supported by the facts of this case.  Ordinarily, it would be reasonable to believe that someone might attempt to explain away as a rape a sexual indiscretion with a former partner in order to protect a new relationship.  The desire to protect a romantic relationship does provide a strong motive to lie and would make the evidence relevant, material, favorable, and constitutionally required.  See Olden v. Kentucky, 488 U.S. 227, 232-33 (1988) (not harmless beyond a reasonable doubt to exclude evidence of married woman’s extramarital affair in a rape allegation when petitioner argued alleged victim’s motive to lie to protect ongoing extramarital relationship after boyfriend witnessed her exiting a vehicle with petitioner inside); United States v. Williams, 37 M.J. 352, 360-61 (C.M.A. 1993) (finding abuse of discretion when military judge excluded “sexual-relationship evidence [that supported] direct and reasonable inferences about [alleged victim’s]” possible bias).  
In this case, however, PFC VC had no need to tell anyone about the incident with appellant.  Had she not disclosed the encounter to her mother, SPC Allen, and PFC J, no one, specifically her current romantic partner, PFC J, would have known that she and appellant had engaged in sexual intercourse.  As the military judge noted, the incident happened “in the middle of the night.  There’s no evidence that anybody knew he was in the room.”  No one “wandered into and saw him in her bed.”  It would be different if someone had caught appellant escaping out of her window or leaving her barracks room unaccompanied.  Because no one knew anything about the sexual encounter until PFC VC told them, she had no motive to fabricate a nonconsensual sexual encounter with appellant.  In fact, because PFC VC had no actual recollection of having had sexual intercourse with the appellant, her report to the first sergeant was based entirely upon the appellant’s telling her they had sex coupled with the circumstances surrounding her awakening.  
In addition, the defense failed to link how PFC J’s alleged anger about PFC VC’s consensual relationship with appellant provided a motive for her to lie about this nonconsensual encounter.  The defense raised it and argued it, but failed to “show . . . [a] logical link between the proffered evidence and the conclusion the proponent wants the factfinder to draw [was] more than remote or speculative [and] could affect a significant issue in the case.”  See Lauture, 46 M.J. at 799.

Even assuming, arguendo, the military judge erred in excluding the evidence of PFC VC’s sexual relationship with PFC J, we are convinced that this error was harmless beyond a reasonable doubt.  United States v. Allison, 63 M.J. 365, 370-71 (C.A.A.F. 2006) (“[I]ssues involving possible constitutional error can be resolved by assuming error and concluding that the error is harmless beyond a reasonable doubt.”).  The military judge permitted the defense to present evidence that PFC VC told PFC J about the incident and that he encouraged her to report the incident.  The military judge also permitted the defense to “delve into” their friendship and that PFC VC did not report the rape until after she spoke with PFC J.  Thus the defense was not prohibited from impeaching PFC VC with the fact that she and PFC J were close and that PFC VC reported the incident after she spoke with PFC J, who advised her “there was no thinking about it,” that she should report the incident.  The fact that the two had a sexual relationship was irrelevant.  
Additionally, the government’s case against appellant was very strong.  See Lauture, 46 M.J. at 799 (citing Delaware v. Van Arsdall, 475 U.S. 673, 684 (1986)).  

There was overwhelming evidence that PFC VC was unable to consent due to her debilitating level of intoxication and that appellant was well aware of this fact.  Accordingly, his assertion that he and PFC VC repeatedly engaged in consensual sexual intercourse after she requested him to return to her room is highly implausible and contradicted by all the other witnesses who interacted with PFC VC during that general timeframe.  

We conclude, as did the military judge, that the defense failed to “demonstrate that the proffered evidence rationally supports the theory, and that the theory is significant to the outcome of the case.”  See Lauture, 46 M.J. at 799.  As such, this assignment of error is without merit.

CONCLUSION


On consideration of the entire record, we hold the findings and sentence as approved by the convening authority are correct in law and fact.  
The findings and sentence are AFFIRMED.

Senior Judge TOZZI and Judge GALLAGHER concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant alleged the following assignments of error:





I.





THE MILITARY JUDGE ABROGATED CONGRESSIONAL INTENT BY INSTRUCTING THE PANEL THAT THEY COULD CONVICT APPELLANT PURSUANT TO A VOID STATUTE.





II.





THE MILITARY JUDGE ERRED IN EXCLUDING, UNDER MILITARY RULE OF EVIDENCE 412, EVIDENCE OF PRIOR SEXUAL BEHAVIOR BY THE ALLEGED VICTIM WHERE THE PROFFERED EVIDENCE WAS CONSTITUTIONALLY REQUIRED.





III.





THE TRIAL COUNSEL ENGAGED IN IMPROPER ARGUMENT WHEN HE CLAIMED THAT THE PANEL MEMBERS “OWE[D] IT TO OUR ARMY, TO OUR NATION” TO PUNISH APPELLANT SEVERELY.





� The military judge instructed as follows:





The evidence has raised the issue of whether PFC [VC] consented to the sexual act concerning the offense of aggravated sexual assault, as alleged in the Specification of Charge I. 





Consent is a defense to that charged offense. . . .





. . . .





(continued . . .)


The prosecution has the burden to prove beyond a reasonable doubt that consent did not exist.  Therefore, to find the accused guilty of the offense of aggravated sexual assault . . . you must be convinced beyond a reasonable doubt that, at the time of the sexual act alleged, PFC [VC] did not consent.
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