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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
Per Curium:


A military judge convicted appellant, pursuant to his pleas, of desertion with intent to avoid hazardous duty in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for six months.  Pursuant to the pretrial agreement, the convening authority limited confinement to three months and otherwise approved the adjudged sentence.  This court reviewed this case pursuant to Article 66, UCMJ. 
Appellate defense counsel asserts trial defense counsel provided ineffective assistance when he failed to file a clemency submission on appellant’s behalf.  However, appellant failed to file an affidavit or a declaration with this court in support of those contentions or proffer what he would have submitted in clemency.  Having considered the record of trial, appellant’s assignment of error, and the government’s response, we find appellant’s allegation of error without merit.

FACTS


On 28 May 2009, appellant signed post-trial and appellate rights form stating:

. . . I may request the convening authority defer forfeitures . . . I may request that the convening authority grant a waiver of any or all automatic forfeitures . . . I understand that I must initiate any request for deferral/waiver of forfeitures, reduction in rank, or confinement.  I can do so by giving notice to my attorney of my desire to make such a request. . . .  I have the right to submit any written matters I wish the convening authority to consider in deciding what action to take on my case. . . .  If I have matters that I wish the convening authority to consider or matters in response to the staff judge advocate’s recommendation, such matters must be submitted within 10 days after I receive a copy of the record of trial or I and my counsel receive the recommendation of the staff judge advocate, whichever occurs later.  Upon my request, the convening authority may extend this period for good cause, for not more than an additional 20 days. 

Appellant acknowledged, before the military judge, that he understood his post-trial and appellate rights and had discussed them with his counsel.  


On 15 June 2009, trial defense counsel submitted a request for waiver of automatic forfeitures.  On 1 July 2009, appellant received the staff judge advocate’s recommendation [SJAR] and a copy of his record of trial.  On 7 July 2009, trial defense counsel requested an extension for 1105 matters in which he noted “the accused is in the process of obtaining statements to be included with this request for clemency, which will not be available before the 11th of July 2009.”  On 9 July 2009 trial defense counsel submitted a request for reconsideration of waiver of forfeitures along with a post-trial request for administrative discharge in lieu of court-martial (Chapter 10),( dated 9 July 2009, and signed by appellant.  


Appellant signed his Chapter 10 request after trial defense counsel asked the convening authority for an extension to obtain matters from appellant.  Appellant’s Chapter 10 request notes “I am making this my only request for post-trial action as I have served all of my adjudged punishment to date. . . .  I have been advised that I may submit any statements I desire [on] my own behalf.  I have elected not to submit matters [on] my own behalf.”

LAW

This court reviews claims of ineffective assistance of counsel de novo.  United States v. Wiley, 47 M.J. 158, 159 (C.A.A.F.1997).  Strickland v. Washington, 466 U.S. 668, 687 (1984), established a two-part test for ineffective assistance of counsel:  an appellant must show deficient performance and prejudice.  This court must “indulge a strong presumption” that counsel are competent.  Id. at 689.  Broad, generalized accusations fail to satisfy the first prong.  See United States v. Moulton, 47 M.J. 227, 229-30 (C.A.A.F.1997).  To establish prejudice sufficient to show ineffective assistance post-trial, an appellant must establish “some colorable showing of possible prejudice.”  United States v. Chatman, 46 M.J. 321, 324 (C.A.A.F.1997).  Due to the highly discretionary nature of a convening authority's clemency power, “the threshold for showing post-trial prejudice is low.” United States v. Lee, 52 M.J. 51, 53 (C.A.A.F.1999).

Appellant bears the burden of establishing a factual foundation of specific information to support a claim of ineffective representation.  Moulton, 47 M.J. at 229-30.  A signed affidavit or declaration made under penalty of perjury is necessary when such a document advances essential factual evidence of ineffective assistance of counsel not otherwise contained in the record of trial.  United States v. Gunderman, 67 M.J. 683, 688 (Army Ct. Crim. App. 2009), (citing United States v. Melson, 66 M.J. 346 (C.A.A.F. 2008); United States v. Ginn, 47 M.J. 236 (C.A.A.F. 1997); United States v. Reardon, 15 C.M.R. 894 (A.F.C.M.R. 1954)).  Appellant should provide supporting documents to substantiate those claims raised in appellant’s affidavit.  Appellant must provide specific information about what he or others would have submitted.  United States v. Perez, 64 M.J. 239, 244 (C.A.A.F. 2006).  “In the absence of such information, [a]ppellant has not demonstrated prejudice under Strickland.”  Id. (citing Moulton, 47 M.J. at 229.)
DISCUSSION


Appellant has failed to meet his burden under either Strickland prong.  We find that appellant did communicate with his counsel post-trial, as demonstrated by his signed Chapter 10 request dated 9 July 2009.  Additionally, that document contains an explicit statement which reads “I am making this my only request for post-trial action as I have served all of my adjudged punishment to date.  I have elected not to submit matters [on] my own behalf.”  Appellant failed to provide a declaration or affidavit to support the contentions asserted in his brief and further failed to proffer what additional material he would have submitted as part of his clemency petition.   Thus, we find the record not only fails to establish deficient performance or prejudice, the record affirmatively contradicts the allegations made in the assignment of error. 
DECISION

The findings of guilty and the sentence are AFFIRMED.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( See Army Reg. 635-200, Active Duty Enlisted Administrative Separations, Chapter 10, Discharge in Lieu of Trial by Court-Martial (6 Jun. 2005).�
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