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SULLIVAN, Judge:
On 12 July 2006 a military judge sitting as a general court-martial convicted appellant pursuant to his pleas of violation of a lawful general order (one specification), receipt and possession of child pornography, and possession of child pornography by using the internet to receive visual depictions of minors engaging in sexually suggestive poses (three specifications), in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. § 892 and 934, respectively [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, and reduction to Private E1.  Although the terms of appellant’s pretrial agreement limited the amount of confinement which could be approved to three hundred and sixty-five days, the convening authority approved the sentence as adjudged.  The case has been submitted to this court for review on the merits pursuant to Article 66, UCMJ.  

FACTS
In Germany in the summer of 2005, appellant purchased a laptop computer capable of receiving a wireless signal and searched the internet, using search terms such as “young girls” and “young females.”  Appellant then followed web links until he reached a site with sexually explicit child pornography, which he then downloaded onto his computer hard drive.  He also downloaded and stored images of young girls in sexually suggestive poses.  Later that year, appellant deployed to Kuwait, taking his laptop with the images of child pornography and suggestive images still on the computer’s hard drive.  He also took with him a compact disk (CD) containing images of nude or partially clothed minor females posing for the camera, which he had created in Oregon prior to entry on active duty.  These activities formed the bases for the three specifications of the Article 134 charge.  Specification 1 charged appellant with wrongfully and knowingly receiving sexually explicit child pornography in Baumholder and Specification 2 charged appellant with wrongfully and knowingly possessing sexually explicit child pornography in Kuwait.  Specification 3 charged that, in Kuwait, appellant wrongfully possessed child pornography “when he used the internet to receive visual depictions of minors engaging in sexually suggestive poses  . . .”.
   

During the providence inquiry into Specification 3, appellant and military judge engaged in the following colloquy:

MJ:  Okay.  While you were in Kuwait, did you go back on the Internet and download anything else?

ACC:  Not while in Kuwait, sir. 

. . . 

MJ:  And so whatever you had in Kuwait is what you downloaded in Baumholder plus the sexually suggestive poses that you had – that you’d done in Oregon.

ACC:  Yes, sir.  

DISCUSSION
It is black-letter military law that “in a guilty-plea case, inconsistencies and apparent defenses must be resolved by the military judge or the guilty plea must be rejected.”  United States v. Outhier, 45 M.J. 326, 331 (1996).   Before this court rejects a guilty plea, however, the record of trial must show a “substantial basis” for questioning the plea.  United States v. Harris, 61 M.J. 391, 398 (C.A.A.F. 2005); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991). 

In the instant case, appellant clearly raised an inconsistency regarding the method by which he possessed sexually suggestive materials in Kuwait.  The military judge never resolved the matter and did not query counsel on an amendment to Specification 3.  See Rule for Court-Martial 603 [hereinafter R.C.M.].  Had such a query been made, appellant might have been provident either to possession by receiving sexually suggestive images over the internet in Germany or to possession by transporting sexually suggestive images into Kuwait on a CD and on his computer hard drive.  Given the unresolved discrepancy between location (Germany or Kuwait) and method of possession (downloading or transporting), we will set aside the finding of guilty as to Specification 3.  

After sentencing, the military judge reviewed the terms of the pretrial agreement with appellant and all parties agreed that the convening authority could approve the adjudged reduction and punitive discharge but could approve no confinement in excess of three hundred and sixty-five days.  The Staff Judge Advocate’s Recommendation prepared pursuant to R.C.M. 1106 correctly reflected the terms of appellant’s pretrial agreement and properly recommended the convening authority approve only so much of the sentence as provided for, inter alia, confinement for one year.  Thus, we are convinced that the action approving the sentence as adjudged was an oversight and not an intentional withdrawal from the agreement by the convening authority.  See R.C.M. 705(d)(4)(B).

[W]hen a plea rests in any significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled.”  Santobello v. New York, 404 U.S. 257, 262, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971).  If the Government does not fulfill its promise, even through inadvertence, the accused “is entitled to the benefit of any bargain on which his guilty plea was premised.” United States v. Bedania, 12 M.J. 373, 375 (C.M.A. 1982).

United States v. Smith, 56 M.J. 271, 272 (C.A.A.F. 2002).   We will assure in our decretal paragraph that appellant receives the benefit of his bargain.

CONCLUSION

The finding of guilty of Specification 3 of Charge II is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  On consideration of the entire record, including those issues personally specified by appellant, and reassessing the sentence of the basis of the errors noted and the principles of United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006) and United States v. Sales, 22 M.J. 305 (C.M.A. 1988),
 the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three hundred and sixty-five days, and reduction to Private E1.  
Senior Judge MAHER and Judge HOLDEN concur.
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Clerk of Court

� In his advice to appellant on the elements of Specification 3, the military judge indicated the first element was that appellant “knowingly possessed child pornography when [he] used the internet to receive visual depictions of minors engaged in sexually explicit acts or poses.”    Given our disposition below of Specification 3, we need not address the difference between the elements of the offense as charged and as discussed during the providence inquiry.  


� The military judge considered all three specifications of Charge II multiplicious for sentencing.
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