GRIFFIN – ARMY 9900112


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CANNER, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class JARVOS J. GRIFFIN

United States Army, Appellant

ARMY 9900112

Headquarters, Fort Stewart

K. D. Pangburn, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Major Jonathan F. Potter, JA; Captain David S. Hurt, JA; Captain Katherine A. Lehmann, JA (on brief).

For Appellee:  Colonel David L. Hayden, JA; Major Anthony P. Nicastro, JA; Captain Katherine M. Kane, JA (on brief).

9 October 2001

-----------------------------------------

MEMORANDUM OPINION
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CANNER, Judge:


A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of two specifications of wrongful distribution of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.


In this Article 66, UCMJ appeal, appellant asserts that the evidence is legally and factually insufficient to support his conviction of the charge and its specifications.  Appellant points out that both of his alleged marijuana distributions were made to Private (PVT) S, a confidential source working for the U.S. Army Criminal Investigation Command (CID), and that both sales were made in appellant’s barracks room outside the presence of CID agents.  Appellant also argues that PVT S was not credible because:  (1) several witnesses testified that she was not truthful; (2) she had previously used and sold drugs; and (3) she attempted to evade or minimize the consequences of her misconduct.  Appellant emphasizes that PVT S’s description of the marijuana sales was inconsistent in some details with the testimony of the CID agents, and that the CID agents failed to strip search PVT S before she purchased the marijuana from appellant.


We disagree with appellant’s assertions and find the evidence against him to be legally and factually sufficient.  See UCMJ art. 66(c); Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987).  Private S testified that she bought marijuana from appellant on two different occasions.  The testimony of Specialist (SPC) J, who accompanied PVT S on the second drug buy as an undercover CID agent, is noteworthy in evaluating the credibility of PVT S.  Appellant did not allow SPC J into his room during the second drug transaction, but did engage SPC J in conversation immediately after he and PVT S exited the room.  Appellant asked SPC J (who was wearing civilian clothes and had a goatee) if he was a CID agent.  When SPC J denied his law enforcement role, appellant told SPC J that PVT S had called at the right time because he did not always have marijuana to sell.  Appellant also told SPC J that he could get SPC J marijuana to sell on his own, which could double or even triple his money.  Although we have considered appellant’s sworn testimony that he did not make such comments to SPC J, we find as fact that the conversation occurred.  UCMJ art. 66(c).


While we find sufficient evidence to support the conviction for the two marijuana distributions, we agree with appellant that the evidence conflicts with the amounts of marijuana specified on the charge sheet and of which he was convicted of distributing.  The lab report (Prosecution Exhibit 5) shows that the amount of marijuana involved in Specification 1 of the Charge was only 6.30 grams, instead of the 8.7 grams stated on the charge sheet.  Conversely, the amount of marijuana involved in Specification 2 was actually 5.92 grams, not 4.3 grams as specified on the charge sheet.  Although the appellant specifically asks us in footnote 1 of his pleadings to adopt the amounts in the lab report, we decline to do so in regards to Specification 2 because it would increase the amount of marijuana of which he was found guilty of distributing at trial.


The court affirms only so much of the finding of guilty of Specification 1 of the Charge as finds that the appellant did, at Fort Stewart, Georgia, on or about 16 March 1998, wrongfully distribute approximately 6.3 grams of marijuana, in violation of Article 112a, Uniform Code of Military Justice.  The remaining findings 

of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the 

entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.


Judge CARTER and Judge HARVEY concur.
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Colonel, JA







Clerk of Court
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