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OLMSCHEID, Judge:  


Contrary to her pleas, appellant was convicted by a general court-martial composed of officers of conspiracy, forgery, fraternization, and false swearing, in violation of Articles 81, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 923, and 934 [hereinafter UCMJ].  Appellant was sentenced to a dismissal, confinement for one year, and forfeiture of all pay and allowances.  The convening authority approved only so much of the sentence as provides for a dismissal, confinement for 335 days, and forfeiture of all pay and allowances.  The convening authority credited appellant with fourteen days of confinement credit against the approved sentence to confinement.    

The case is before us for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant asserts, inter alia, that the finding of conspiracy to commit larceny with divers individuals (Charge I and its Specifi-cation), and the finding of guilty to false swearing (Specification 3 of Charge III) are factually insufficient.  We agree.  

Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  

Charge I and its Specification originally alleged a conspiracy between appellant and “divers individuals to include Specialist [SPC] Bradley A. Opper and Specialist Cindy M. Turcotte, among others.”  During trial, the military judge directed a finding of not guilty regarding the allegation of conspiracy with SPC Turcotte and directed the panel to strike from the flyer the language referring to her.  He left on the flyer “divers individuals.”  The panel found appellant guilty of the conspiracy as written on the flyer.  The government concedes that this part of the finding of guilty to the Specification of Charge I should not be affirmed.  Because there is insufficient evidence to support a finding of guilty to a conspiracy with anyone other than SPC Opper, we will grant appropriate relief in our decretal paragraph.  

The government also concedes that the evidence is insufficient to support the finding of guilty of false swearing (Specification 3 of Charge III).  The evidence indicates that Captain Johnson, an investigating officer looking into the possible conspiracy, took appellant’s statement, in which she provided false information.  He recorded his questions and appellant’s answers on a sworn statement form, DA Form 2823.  Although he had her review and sign the form, he did not administer an oath or affirmation to her.  Because there is insufficient evidence to support the finding of guilty to all of the elements of false swearing, we will grant relief in our decretal paragraph.  

The finding of guilty of Specification 3 of Charge III is set aside and that specification is dismissed.  The court approves only so much of the finding of Charge I and its Specification as follows:  
In that First Lieutenant Patricia E. Foley, U.S. Army, did, at or near Wausau, Wisconsin, on or about 14 March 2001, conspire with Specialist Bradley A. Opper, to commit an offense under the Uniform Code of Military Justice to wit:  larceny of money, military property, of a value over $100.00, the property of the United States Army, and in order to effect the object of the conspiracy, Specialist Bradley A. Opper did present DA Form 5960 (Authorization to Start, Stop, or Change Basic Housing Allowance For Quarters (BAQ), And/Or Variable Housing Allowance (VHA)) for approval of payment on or about 15 March 2001.  
The remaining findings of guilty are affirmed.  

Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.*  


Senior Judge MERCK and Judge JOHNSON concur.
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