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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for two years, and reduction to Private E1, but suspended confinement in excess of six months for six months at which time, unless the suspension was sooner vacated, the suspended part of the confinement would be remitted without further action.

The case is before the court for mandatory review pursuant to Article 66, UCMJ.  Appellant asserts, and we agree, that she is entitled to a new staff judge advocate post-trial recommendation (SJAR) and action.  

On 11 February 2003, appellant requested that the automatic forfeitures imposed by Article 58b, UCMJ, be deferred until action.  In the same document, she noted that if the deferral was approved, she would then request that the automatic forfeitures be waived in her clemency matters filed pursuant to Rules for Courts-Martial (R.C.M.) 1105 and 1106.  On 13 February 2003, the convening authority denied the deferral request, but waived $500.00 of the automatic forfeitures for six months* with direction that the money be paid to appellant’s husband to support her dependents.

On 25 March 2003, the staff judge advocate [SJA] recommended to the convening authority:

I recommend that you approve the sentence as adjudged except that part of the sentence extending to confinement in excess of six months should be suspended for six months in accordance with the Pretrial Agreement.  The automatic forfeitures were waived on 13 February 2003 and paid to [appellant’s husband] . . .  to support the accused’s dependents.  If you agree with my recommendation, an action designed to accomplish the foregoing is attached. 

In the petition for clemency filed pursuant to R.C.M. 1105 and 1106, the defense counsel, on behalf of appellant, noted the following correction to the SJAR:  “Only $500 of the automatic forfeitures in this case were waived on 13 February to support SGT Pratt’s dependents.”  In the addendum, the SJA did not comment on the correction noted by the defense counsel.  The action of the convening authority, dated 4 June 2003, stated:  “The automatic forfeitures were waived on 13 February 2003 and paid to [appellant’s husband] . . . to support the accused’s dependents.”


Convening authorities use SJARs and any addenda in deciding what action to take on the findings and sentence of a court-martial.  UCMJ art. 60(d); R.C.M.  1106(d) and (f)(7).  Therefore, it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation [and] addenda thereto.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992); see also United States v. Wellington, 58 M.J. 420, 427 (C.A.A.F. 2003).  Because of the confusing language relating to the waiver of automatic forfeitures in the SJAR and the lack of comment in the addendum to the defense counsel’s correction of that portion of the SJAR, we will exercise our considerable discretion and require a new SJAR and action.


The action of the convening authority, dated 4 June 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with 

Article 60 (c)-(e), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR







Clerk of Court 
* This language does not specify whether the convening authority intended to grant waiver of only $500.00 or waiver of $500.00 pay per month for six months.  If the convening authority’s intent was to grant waiver of $500.00 pay per month for six months, the action should reflect this language.





PAGE  
3

