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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of desertion terminated by apprehension and wrongful use of cocaine (three specifications), in violation of Articles 85 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of confinement for seven months, forfeiture of all pay and allowances, a bad-conduct discharge, and reduction to Private E1, and ordered fifty-five days of confinement credit for time that the appellant served in pretrial confinement.  


The appellant’s pretrial confinement in the Bell County, Texas, jail forms the basis for his two assignments of error in this Article 66, UCMJ, appeal.
  First, the appellant contends that the military judge erred in his calculation of the number of days the appellant spent in pretrial confinement.  The government appropriately concedes this issue, and we will order one additional day of credit pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984), in our decretal paragraph.  

Second, the appellant claims that he was subjected to unlawful pretrial punishment, in violation of Article 13, UCMJ.  Although the appellant did not raise the issue of unlawful pretrial punishment at his own trial or in his post-trial submissions to the convening authority, the appellant now requests that we order thirty-eight days of additional credit as recompense for the nineteen days he spent in solitary confinement.  We decline to grant relief based on this second assignment of error, but the issues raised warrant discussion.     

We decide this case based on the appellant’s affidavit and the matters contained in Defense Appellate Exhibit B.
  We recognize that a more complete record might be obtained by ordering the two trial defense counsel to submit affidavits, see United States v. Ginn, 47 M.J. 236 (1997), or by ordering a post-trial hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  In the absence of any allegation of ineffective assistance of counsel, we elect to consider the issues based on the facts as asserted by the appellant, in accordance with Ginn’s third principle.  Taking the appellant’s unrebutted assertions as true, we conclude that he has not made a prima facie showing that he was subjected to unlawful pretrial punishment.


Issues pertaining to conditions of confinement, including allegations of Article 13, UCMJ, violations, are ordinarily deemed waived if made for the first time on appeal.  United States v. Huffman, 40 M.J. 225, 227 (C.M.A. 1994); United States v. Fogarty, 35 M.J. 885, 888 (A.C.M.R. 1992); see also Rules for Courts-Martial 905(e) and 907(b)(2)(D)(iv).  This record, unlike many we have seen, contains no affirmative waiver by the appellant on the issue of unlawful pretrial punishment.
  Absent an affirmative waiver, we elect to consider the issue on its merits.  Accord Combs, 47 M.J. at 333-34; United States v. Peacock, 19 M.J. 909 (A.C.M.R. 1985).  An appellant’s failure to raise the issue of unlawful pretrial punishment to the military magistrate or his chain of command, however, is strong evidence that the conditions of which he complains were not so egregious as to constitute punishment.
  United States v. Palmiter, 20 M.J. 90, 97 (C.M.A. 1985).


Article 13, UCMJ, contains two proscriptions.  First, it prohibits pretrial punishment.  Second, it proscribes conditions of confinement that are more rigorous than those necessary to ensure an accused’s presence at trial.  See also McCarthy, 47 M.J. at 165; Coyle v. Commander, 47 M.J. 626, 630 (Army Ct. Crim. App. 1997).  Pretrial confinement in civilian facilities is subject to the same scrutiny as confinement in military facilities.  United States v. James, 28 M.J. 214, 215 (C.M.A. 1989).


The appellant’s unrebutted assertions establish that, prior to being placed in solitary confinement, the appellant occupied an eight-man “bay” or “tank,” which consisted of individual cells with an attached dayroom.  He shared this facility with other military pretrial detainees.  While in the tank cell, the appellant had access to a television, games, and a telephone.  After being moved to solitary confinement, the appellant spent twenty-three hours a day in an 8-foot by 10-foot cell, which contained a desk, shelves, bed, and latrine and shower facilities.  His outdoor recreation was limited to forty-five minutes one to two times per week, and he had no access to a television.  He had access to a telephone every three to four days.  The cell was lighted twenty-four hours a day, which interfered with the appellant’s sleep.  After being sentenced, the appellant spent an additional four days in a solitary confinement cell prior to being transferred to a military regional confinement facility.  The appellant did not complain at trial or on appeal that his confinement conditions impeded his access to his defense counsel.

There is no evidence that the appellant raised the issue of his confinement conditions to jail officials, his chain of command, or to the military magistrate, although he avers that he informed his trial defense counsel about them.  The trial defense counsel told him they would “bring it up during the court martial,” but the issue of these conditions was not raised to the military judge.
  The appellant indicated in his affidavit that he knew that SPC Hudson received additional sentence credit for similar pretrial confinement conditions, but did not indicate whether he acquired this knowledge before or after his own trial.  

The only evidence concerning the reasons for shifting SPC Hudson (and, presumably, the appellant) from the eight-man bay to cells in the solitary confinement area is contained in Defense Appellate Exhibit B.  Specialist Hudson testified at his own court-martial that the number of military pretrial detainees ranged from two to seven, and that he was moved to the solitary cell when the number dropped to two.  


We find no evidence that the transfer of the appellant from his tank cell to a solitary one was intended as punishment.  See generally McCarthy, 47 M.J. at 165.  The appellant’s affidavit clearly states that he was transferred for administrative, not disciplinary reasons.  It fails to indicate that his transfer was the result of animus of jail officials, his chain of command, or any governmental agency.  Evidence of a change in confinement conditions does not, standing alone, give rise to an inference that the change was intended as punishment.


We also conclude that the appellant has failed to demonstrate that the conditions of his confinement were more rigorous than necessary.  We recognize that egregious conditions alone may give rise to a permissive inference that the appellant is being punished or may constitute punishment in and of themselves.  Bell v. Wolfish, 441 U.S. 520, 538-39 (1979).  The conditions described by the appellant, however, were simply not egregious.  While we accept that the appellant did not find them pleasant, particularly after experiencing the relatively more luxurious conditions of the tank cell, it is axiomatic that prisoners may not dictate the conditions of their confinement.  Palmiter, 20 M.J. at 99; see also James, 28 M.J. at 216.  Jail officials’ decisions regarding the efficient use of finite facilities advance reasonable and legitimate governmental interests.  We decline to require jail personnel to house two prisoners in a cell designed for eight.  Likewise, we decline to grant the appellant relief because jail personnel made a rational decision on facility usage that did not impose egregious conditions on the appellant.


In the absence of any evidence of an intent to punish and in the presence of a reasonable rationale for the appellant’s transfer, we decline to second-guess officials at the Bell County Jail.  We hold that the appellant has failed to demonstrate any violation of Article 13, UCMJ, in the conditions of his pretrial confinement.


The findings of guilty and the sentence are affirmed.  The appellant will be credited with fifty-six days of pretrial confinement credit against the sentence to confinement.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We have considered the appellant’s personal submissions pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.





� We granted a motion by the defense appellate counsel, over government objections, to admit excerpts from the record of trial in United States v. Hudson, ARMY 9900313, specifically the testimony of Specialist (SPC) Hudson regarding the conditions he experienced in the Bell County Jail in the same general time frame the appellant was so confined.  See United States v. Vangelisti, 30 M.J. 234, 237 (C.M.A. 1990) (suggesting that a motion for leave to file affidavits or other extra-record matters is the proper procedure to present such matters to an appellate court).  We denied a concurrent motion to admit Defense Appellate Exhibit C, the ruling of the military judge in Hudson on a motion for appropriate relief based on a violation of Article 13, UCMJ.  Our perusal of Defense Appellate Exhibit C indicates that the military judge’s findings of fact and conclusions of law in Hudson were based, in part, on matters from that record not submitted to us.  It would be inappropriate to consider findings of fact or conclusions of law without the ability to consider all of the evidence upon which they are based, cf. United States v. McCarthy, 47 M.J. 162, 165 (1997), assuming without deciding that a trial judge’s ruling in another case has any relevance to the appellant’s case.  








� Many military judges routinely ask the trial defense counsel and the accused individually if there are any issues regarding pretrial punishment.  An affirmative waiver at trial of any pretrial punishment issues would generally preclude appellate review and concomitant claims of “sandbagging.”  See United States v. Combs, 47 M.J. 330, 334-35 (1997) (the majority, concurring, and dissenting opinions all address the issue of affirmative waiver); Huffman, 40 M.J. at 229 (Crawford, J., dissenting in part and concurring in the result) (noting that an inquiry by the military judge about any issue of unlawful pretrial punishment would obviate post-trial claims).    





� We note that SPC Hudson testified that he complained to jail officials prior to raising his motion for appropriate relief at his trial.  


� At trial, the appellant’s unsworn statement did not mention the pretrial confinement conditions.  He does not allege that his counsel were ineffective in failing to raise the issue.  Our consideration and resolution of the pretrial punishment issue against the appellant amounts to a finding of no prejudice under the second prong of the test for ineffective assistance of counsel established by Strickland v. Washington, 466 U.S. 668 (1984).  See also United States v. Scott, 24 M.J. 186 (C.M.A. 1987) (applying the Strickland test to claims of ineffective assistance of counsel in the military).  
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