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MEMORANDUM OPINION
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NOVAK, Judge:


Contrary to her pleas, the appellant was convicted by a general court-martial composed of officer and enlisted members of making a false official statement and aggravated assault, in violation of Articles 107 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 928 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.


The appellant asserts that her court-martial was without jurisdiction to try her because she never elected on the record to be tried by a panel including enlisted members.  UCMJ art. 25(c)(1) (“the accused [must] personally request[ ] orally on the record or in writing that enlisted members serve on [her court-martial]”).  We agree that the record of trial before us contains no direct evidence of a personal selection made by the appellant or by counsel on her behalf.  We remand the record for a post-trial hearing.

At a pretrial session under Article 39(a), UCMJ, the appellant was advised of her forum rights.  She indicated she understood them, and the military judge granted her counsel’s request to defer a forum selection.  At a subsequent session, both counsel litigated eight motions, and counsel and the military judge repeatedly referred to “the members” and “the panel” in assessing the prejudicial impact of testimonial and other evidence.  The military judge never called on the appellant or her counsel to formally enter a forum selection on the record.  The record of trial does not contain any written requests for enlisted members.  At trial, trial counsel announced without objection a convening order specifically appointing officer and enlisted members to the appellant’s court-martial.  The appellant was present at all sessions of her court-martial, which convicted her of inflicting burns over forty percent of her thirteen-month old daughter’s body by means of scalding hot water, and making false official statements about the injuries.  She vigorously contested the charges before officer and enlisted members, in a trial involving numerous expert and lay witnesses, as well as documents, pictures, water temperature test results, and a videotape.  The appellant has made no complaint in post-trial matters or to date that she was not tried by the forum of her choice.


The Court of Appeals for the Armed Forces, formerly the Court of Military Appeals, traditionally enforced strict compliance with the former version of Article 25(c)(1), UCMJ, which required that appellant personally make a written request for enlisted members; failure to comply was deemed jurisdictional.  See, e.g., United States v. White, 21 U.S.C.M.A. 583, 45 C.M.R. 357 (1972)(enlisted members not validly appointed to appellant’s court-martial in the absence of a personal written request by accused); United States v. Brandt, 20 M.J. 74 (C.M.A. 1985)(written request signed by counsel, confirmed on the record by counsel, held to be insufficient compliance with Article 25, UCMJ).  In Brandt, the court pointed out that while Congress had seen fit to relax the requirements of Article 16, UCMJ, to allow a request for trial by military judge alone to be made either in writing or orally on the record, Congress had not adapted any such parallel language in Article 25, UCMJ.  Brandt, 20 M.J. at 77; see also United States v. Shoemake, 17 M.J. 858 (N.M.C.M.R. 1984), rev’d, 20 M.J. 381 (C.M.A. 1985)(summary disposition) (reversed lower court’s ruling that written request signed by counsel, confirmed on the record by appellant, was sufficient compliance with the earlier version of Article 25, UCMJ).

In 1986, Congress added the language “orally on the record” to Article 25, UCMJ, to give an appellant an alternative to the written request for enlisted members.  National Defense Authorization Act for Fiscal Year 1987, Pub. L. No. 99-661, Div. A, Title VIII, § 803(a), 100 Stat. 3906 (1986).  That amendment did not, however, remove the word “personally,” which does not appear in Article 16, UCMJ, from the text of Article 25, UCMJ.  In two subsequent cases, this court continued to mandate strict compliance with the current version of the statute.  United States v. Brookins, 33 M.J. 793 (A.C.M.R. 1991)(post-trial affidavit by counsel was not a personal request on the record; mere silent acquiescence at trial was insufficient to constitute a request for enlisted membership); United States v. Hood, 37 M.J. 784 (A.C.M.R. 1993).

The Court of Appeals for the Armed Forces recently decided two cases which clarify that not every failure to comply with Article 16, UCMJ, represents reversible jurisdictional error.  In United States v. Mayfield, 45 M.J. 176 (1996), the court held that failure to comply with the language in Article 16, UCMJ, that the appellant provide a request for trial by military judge alone “before the court is assembled,” was a technical error only.  In that case, the appellant had never made a formal forum selection during the judge-alone trial.  The military judge called a post-trial session, during which the appellant confirmed on the record that he had desired a trial by military judge alone.  Cf. United States v. Morris, 21 U.S.C.M.A. 319, 49 C.M.R. 653 (1975).  In United States v. Turner, 47 M.J. 348 (1997), the court upheld a request for military judge alone made both in writing and on the record by the appellant’s counsel.  The court reasoned that such a selection, made in the presence of the appellant and not contradicted by him at any time, constituted substantial compliance with the requirements of Article 16, UCMJ, and was not prejudicial to the substantial rights of the appellant.  UCMJ art. 59(a).

The government urges us to apply Turner to find harmless error in the appellant’s case.  This argument ignores the factual predicate of Turner.  In that case, the “record of trial as a whole ma[de] clear that the [forum] selection was the accused’s choice.”  47 M.J. at 350.  Likewise, prevailing federal practice interpreting Federal Rules of Criminal Procedure 23(a) and 23(b)
 finds nonjurisdictional procedural error only “[w]here the record reflects that the defendant understands his rights and desires either to waive a jury or to consent to a jury of less than [twelve] members.”  Id.  Finally, the Turner court admonished military judges to comply fully with the procedural requirements of Article 16, UCMJ, in future cases.  We decline to expand the holding in Turner to find harmless what appears to be a total failure to comply with Article 25, UCMJ.

As it now stands, the record of trial in the appellant’s case contains no basis to establish any forum choice on the appellant’s part, only comprehension of the forum advice given by the military judge, and acquiescence to a court-martial with enlisted members.  This is error, and may be jurisdictional error.  It appears, however, that the military judge, both counsel, and the convening authority all understood the appellant to have selected an enlisted panel, and they simply failed to document that selection.  Although this court in Brookins and Hood set aside the portion of the court-martial tried by members (sentence only or findings of guilty and the sentence) after finding similar error, we determine that such a drastic remedy is not required at this time.  Under Mayfield, a forum selection confirmed post-trial is sufficient to cure the technical error of failing to obtain such a selection before assembly of the court-martial.  Accordingly, we will return this case for a DuBay
 hearing.

The record of trial is returned to The Judge Advocate General for remand to the same or a different convening authority for a limited hearing to determine whether and how the appellant made and communicated a forum selection.  At the conclusion of the proceedings, the record with an authenticated verbatim transcript of the hearing will be returned to The Judge Advocate General for further review by the court.  If the convening authority determines that the hearing is impracticable, he will set aside the findings of guilty and the sentence and order a rehearing or dismiss the charges.


Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Fed.R.Crim.P. 23(a) requires trial by jury “unless the defendant waives a jury trial in writing with the approval of the court and the consent of the government.”  Fed.R.Crim.P. 23(b) requires written agreement of the parties for a jury of less than twelve members.


� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).
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