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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, disobeying a lawful order, possessing an unregistered firearm, and breaking restriction, in violation of Articles 86, 92, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to ten months confinement, forfeiture of $823.00 per month for ten months, and a bad-conduct discharge.  The convening authority approved only so much of the adjudged sentence as provided for six months confinement and a bad-conduct discharge.  The convening authority credited appellant with seventy-nine days of confinement against his sentence to confinement. 
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts that he is entitled to a new staff judge advocate’s recommendation (SJAR) and action because the convening authority failed to consider three documents included in appellant’s clemency petition under Rule for Courts-Martial 1105.  We agree.  That clemency petition included seven documents.  The record of trial includes all seven, but the convening authority’s action specifically enumerated only four.  The action fails to mention the remaining three.  Government counsel urge us to apply a rule of regularity and presume the convening authority considered all seven documents when taking action.  We will not.  Where the convening authority’s action specifically lists the documents considered, we will not presume that he considered anything else.
Under the facts of this case, therefore, “we are not convinced that appellant was ‘afforded a full opportunity to present matters to the convening authority prior to his action on the case.’”  United States v. Adams, ARMY 20020065 (Army Ct. Crim. App. 16 Feb. 2005) (unpub.) (quoting United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992)).   We further find, given the highly discretionary nature of a clemency determination, that the omission of documents that directly support appellant’s clemency request, satisfies appellant’s duty to “make some colorable showing of possible prejudice.”  United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  


Accordingly, the convening authority’s action, dated 22 March 2006, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ. 

Senior Judge OLMSCHEID and Judge GALLUP concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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