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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of wrongful introduction of psilocybin mushrooms onto an installation used by the armed forces with intent to distribute, wrongful use of methylenedioxymethamphetamine (MDMA) and wrongful use of amphetamine, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for one year, and reduction to Private E1, and credited appellant with ten days of confinement against the sentence to confinement.
The case is before us for review pursuant to Article 66, UCMJ. We have considered the record of trial, appellant’s assignments of error, and the govern-ment’s response thereto.  Appellant asserts two assignments of error, one of which merits relief that we will grant in our decretal paragraph.
Unreasonable Multiplication of Charges
Appellant asserts that Specifications 2 and 3
 of the Charge constitute an unreasonable multiplication of charges and should be merged into one specification.  The record of trial establishes that appellant, in fact, took one pill which, unbeknownst to him, contained both substances.  Although he admitted that he knew the pill contained a controlled substance, he did not know that it contained two controlled substances.  The government concedes that Specifications 2 and 3 of the Charge constitute an unreasonable multiplication of charges under United States v. Quiroz, 55 M.J. 334, 339 (C.A.A.F. 2001), they should be merged, and the sentence should be reassessed under the principles of United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986).
“[The] principle prohibiting unreasonable multiplication of charges is one that is well established in the history of military law. . . .”  Quiroz, 55 M.J. at 336-337 (quoting United States v. Quiroz, 53 M.J. 600, 605 (N.M. Ct.Crim.App 2000)).  “What is substantially one transaction should not be made the basis for unreasonable multiplication of charges against one person.”  Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(4) discussion.  We agree that Specifications 2 and 3 of the Charge constitute an unreasonable multiplication of charges and will grant relief in our decretal paragraph.
Ineffective Assistance of Counsel
Appellant also asserts that he received ineffective assistance of counsel because his trial defense counsel failed to submit two clemency documents to the convening authority for consideration:  a clemency and parole statement (DD Form 2715-3) and a personal unsworn statement written by appellant.  Appellant’s defense counsel filed a clemency petition on behalf of appellant, pursuant to R.C.M. 1105 and 1106, containing five enclosures.
  Consistent with appellant’s assertion, it did not contain his clemency and parole statement or personal unsworn written statement.
In an affidavit submitted by the government in response to our order, appellant’s trial defense counsel states that appellant did provide documents to him and that he had several conversations with appellant regarding which documents should be included in his clemency petition and why others should be left out.  He states that appellant approved the clemency petition before it was submitted to the convening authority and did not raise any issues as to its content.
Even if we assume arguendo that defense counsel’s performance was deficient,
 in order to prevail on a claim of ineffective assistance of counsel, the deficiency must be accompanied by prejudice.  See Strickland v. Washington, 466 U.S. 668 (1984); Hood, 47 M.J. at 97.  To establish prejudice, an appellant “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Hood, 47 M.J. at 97 (quoting Strickland, 466 U.S. at 694).  When the deficiency of counsel impacts an appellant’s post-trial right to request clemency, “the threshold for showing prejudice is low.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  In such cases, an appellant need only “‘make[] some colorable showing of possible prejudice’” in order to satisfy the prejudice prong.  Id.  (quoting United States v. Wheelus, 49 M.J.283, 289 (C.A.A.F. 1998)).
The omission of a personal submission by appellant, such as the one appellant describes sending to his defense counsel, will not always result in prejudice.  See United States v. Lewis, 42 M.J. 1 (C.A.A.F. 1995).  Based on the record before us, appellant has failed to meet his burden and make some colorable showing of possible prejudice.  See generally Hood, 47 M.J. at 98; United States v. Clemente, 51 M.J. 547, 551-52 (Army Ct. Crim. App. 1999).  Appellant has not satisfactorily differentiated the contents of the documents he claims his defense attorney failed to submit from the R.C.M. 1105 petition which his defense counsel did, in fact, submit on his behalf.
Defense counsel’s R.C.M. 1105 submission on behalf of appellant requested the same sentence relief that appellant sought from the convening authority in his personal unsworn written statement; early release from confinement and disapproval of his bad-conduct discharge.  Additionally, his defense counsel asked the convening authority to defer automatic forfeitures and reduction in rank, and waive automatic forfeitures for a period of six months.
  The defense counsel’s clemency petition also emphasized the other points which appellant alleges he wanted to make in his clemency submission, i.e., that appellant took responsibility for his actions and was on the road to recovery; that his misconduct had been hard on his wife who was also dealing with the death of her father after a serious illness; that he wanted to go home and take care of his wife both emotionally and financially; and that his future prospect for employment would be better without a bad-conduct discharge.
Additionally, we find that the contents of the two documents that appellant alleges were missing from the R.C.M. 1105 clemency petition, were outdated and inconsistent with the facts, as established by the Red Cross message concerning appellant’s father-in-law’s death.  In the two documents which appellant says he faxed to his defense counsel on 10 December 2003, appellant alleged that he needed to be home to help his wife take care of her ailing father.  However, the Red Cross message established that appellant’s father-in-law had died on 23 November 2003.  Although it is correct that the accused has the final say on clemency matters submitted to the convening authority, we hold that appellant has not shown a “reasonable probability” that the convening authority would have granted clemency but for the omission of the documents.
Conclusion
The finding of guilty of Specification 1 of the Charge and the Charge are affirmed.  Specifications 2 and 3 of the Charge are consolidated into Specification 2 of the Charge to read as follows:

In that Private (E2) Shawn K. Augar, U.S. Army, did, at or near Schweinfurt, Germany, between on or about 24 January 2003 and 28 January 2003, wrongfully use 3,4 – methylenedioxy methamphetamine (ecstasy), a schedule I controlled substance and amphetamine.
The finding of guilty to Specification 2, as amended is affirmed.  The finding of guilty to Specification 3 is set aside and that specification is dismissed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  
Senior Judge JOHNSON and Judge OLMSCHEID concur.
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Clerk of Court
� Specification 2 states:  In that Private (E2) Shawn K. Augar, US Army, did, at or near Schweinfurt Germany, between on or about 24 January 2003 and 28 January 2003, wrongfully use 3,4 – methylenedioxymethamphetamine (ecstasy), a Schedule I controlled substance.





Specification 3 states:  In that Private (E2) Shawn K. Augar, US Army, did, at or near Schweinfurt Germany, between on or about 24 January 2003 and 28 January 2003, wrongfully use amphetamine.





� The enclosures included:  a letter from appellant’s wife, a Red Cross message confirming the death of appellant’s father-in law on 23 November 2003, a letter from appellant’s pastor, a letter from the Chairman of the County of Albany Legislature, and a letter from the Hub Operations Manager for AP Wagner.





� See United States v. Hood, 47 M.J. 95, 97 (C.A.A.F. 1997) (“Counsel’s duty is to advise, but the final decision as to what, if anything, to submit rests with the accused.”) (quoting United States v. Lewis, 42 M.J. 1, 4 (C.M.A. 1995)).





� The request for deferral and waiver was made in a separate, 12 January 2004 document, subject:  Request for Deferment of Reduction and Forfeitures/Waiver of Forfeitures.
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