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MEMORANDUM OPINION
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SULLIVAN, Judge:

A general court-martial consisting of officers and enlisted members convicted appellant, contrary to her pleas, of conspiracy to commit larceny, larceny of military property (ten specifications), and making a false official statement in violation of Articles 81, 121, and 107, Uniform Code of Military Justice, 10 U.S.C. § 881, 921, and 907 [hereinafter UCMJ].  The court-martial sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances and reduction to the lowest enlisted grade E1.   The convening authority approved the sentence as adjudged.  The case is before us for review under Article 66(c), UCMJ.   


In a single assignment of error, appellate defense counsel assert that the staff judge advocate (SJA) improperly provided a post-trial recommendation (SJAR) prepared pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1106 when he was disqualified from doing so.  At trial, appellant’s civilian defense counsel moved to dismiss all charges based on defects in the referral process or, in the alternative, to order a new pretrial advice, arguing that the SJA failed to provide the convening authority with accurate pretrial advice under Article 34, UCMJ.  The SJA testified on his advice during the motions hearing and the military judge denied the defense request.  The SJA then prepared the SJAR.  In his post-trial submission under R.C.M. 1105, counsel raised, inter alia, the denial of the motion for a new pretrial advice as legal error.  In his addendum to the SJAR, the SJA disagreed with the defense assertions of legal error, opined they were without merit, and recommended the convening authority approve the sentence as adjudged.  This was error.
When a SJA testifies on a contested matter or must review the sufficiency of his own pretrial advice, he is ineligible to prepare the SJAR.  R.C.M. 1106(b) discussion.  Not all testimony on the preparation of pretrial advice is, however, disqualifying.  See, e.g., United States v. Reynolds, 36 M.J. 1128 (A.C.M.R. 1993) (testimony on administrative act of advising convening authority on detailing of panel members not disqualifying).  In this case, however, the SJA not only prepared the SJAR, he prepared the addendum which evaluated as meritless the denial of a motion based on his testimony.  Necessarily this assessment of legal merit entailed an evaluation of the military judge’s ruling based on the same SJA’s testimony.  See United States v. Treadwell, 7 M.J. 864, 867 (A.C.M.R. 1979) (where SJA testified that he orally corrected an inaccurate maximum punishment contained in his pretrial advice, he was disqualified from preparing post-trial advice; SJA “was called upon not merely to review his pretrial advice; he was required to determine the credibility of his own testimony”); cf. Reynolds, 36 M.J. at 1133 (in SJAR, SJA did not evaluate or comment on the issue on which he testified and appellant in his R.C.M. 1105 and 1106 post-trial submissions did not raise a claim of impropriety by SJA).  Accordingly, we accept the government’s concession that a new post-trial recommendation and action is required.  

The convening authority’s initial action, dated 6 July 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  
Senior Judge MAHER and Judge HOLDEN concur.
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