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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


A military judge, sitting as a general court-martial, convicted the appellant pursuant to his pleas, of attempted larceny, attempted claims fraud, conspiracy to commit claims fraud and larceny, making a false official statement, and willfully damaging military property, in violation of Articles 80, 81, 107, and 108, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 907, and 908 [hereinafter UCMJ].
  The military judge sentenced the appellant to a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignment of error, the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s reply thereto, and the briefs filed by counsel addressing the issue specified by this court.
  We have determined that neither the appellant’s assignment of error, nor his Grostefon assertion, entitles him to any relief.  However, we hold that the pleas of guilty to Specification 1 of Charge II (attempted larceny of $2,449.00), Specification 2 of Charge II (attempted claims fraud), and Charge II, were improvident and will grant appropriate relief.  

FACTS


During the providence inquiry, the appellant admitted under oath the circumstances surrounding his offenses.  The appellant and his accomplice, Private First Class (PFC) Hill, during June 1997, concocted a plan to falsely report that PFC Hill’s television and stereo equipment were stolen, after which PFC Hill was to file a false claim for reimbursement against the United States Government.  Private First Class Hill was to keep the money paid as a result of the false claim, and the appellant was to keep the television and stereo equipment.  In furtherance of their plan, the appellant removed PFC Hill’s television and stereo equipment from PFC Hill’s barracks room.  As the appellant explained, he and PFC Hill spray-painted racial epithets on the walls and bed to remove themselves from suspicion and “to throw it off on someone else.”  

Thereafter, in accordance with his pleas, the military judge found the appellant guilty, inter alia, of the following offenses:  

In that SPC Lashion J. Robinson, U.S. Army, did, at Fort Benning, Georgia, between on or about 1 June 1997 and on or about 21 June 1997, attempt to steal $2,449.00, military property, the property of the United States Government.

In that SPC Lashion J. Robinson, U.S. Army, did, at Fort Benning, Georgia, between on or about 1 June 1997 and on or about 21 June 1997, attempt to commit claims fraud against the United States.

DISCUSSION


Before a guilty plea can be affirmed by this court, we must be satisfied that the military judge conducted a searching and detailed inquiry with the accused to establish a sufficient factual basis for each and every element of an offense.  See United States v. Faircloth, 45 M.J. 172 (1996); United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  Once the trial judge accepts a plea as provident and enters findings based on the plea, the plea shall not be overturned on appeal unless the record shows “a substantial conflict between the plea and the accused’s statements or other evidence of record.”  United States v. Garcia, 44 M.J. 496, 498 (1996); accord United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  An accused’s “willingness to admit guilt cannot make an otherwise defective plea provident.”  United States v. Watkins, 32 M.J. 527, 529 (A.C.M.R. 1990).  If there is no factual basis to support any one of the elements of an offense, the plea must be set aside.  Rule for Courts-Martial 910(e) and its discussion.


The elements of an attempt under the UCMJ are as follows:  


(1) That the accused did a certain overt act[s];


(2) That the act[s] [were] done with the specific intent to commit a certain offense
 under the code;  


(3) That the act[s] amounted to more than mere preparation; and


(4) That the act[s] apparently tended to effect the commission of the intended offense.

MCM, Part IV, para. 4b.

The MCM defines the phrase “more than preparation” as follows: “Preparation consists of devising or arranging the means or measures necessary for the commission of the offense.  The overt act required goes beyond preparatory steps and is a direct movement toward the commission of the offense.”  MCM, Part IV, para. 4c(2); see, e.g., United States v. Jones, 32 M.J. 430 (C.M.A. 1991); United States v. Presto, 24 M.J. 350 (C.M.A. 1987).  The distinction between preparation and direct movement towards the commission of an offense is not a bright-line rule, but is fact determinative.  See United States v. Smith, 50 M.J. 380 (1999); United States v. Church, 32 M.J. 70, 72 (C.M.A. 1991); United States v. Byrd, 24 M.J. 286 (C.M.A. 1987).

During the providence inquiry, the military judge inquired, and was informed by the trial counsel, that the unstated overt acts required to complete the attempted larceny and the attempted claims fraud were the same, i.e., when the appellant spray-painted the walls of PFC Hill’s barracks room with racial epithets and removed PFC Hill’s property from his barracks room.  The appellant agreed with the trial counsel’s assertions.

Despite the agreement of the parties at trial, this court finds that removing PFC Hill’s personal property from his barracks room and painting his barracks room walls with racial epithets were insufficient to constitute the overt acts which are an essential element of the above-stated offenses.  The facts established by the providence inquiry, described supra, constitute mere preparation for both the attempted claims fraud and larceny.  Accordingly, we find that the appellant’s pleas of guilty to Charge II and its Specifications were improvident.


The findings of guilty of Charge II and its Specifications are set aside and, in the interest of judicial economy, Charge II and its Specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge CAIRNS and Judge KAPLAN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant plead guilty to willfully damaging military property of a value less than $100.00 but was convicted, as charged, of damage exceeding $100.00.





� On 7 January 1999, this court ordered appellate government and defense counsel to file supplemental briefs on the following specified issue:





WHETHER THE MILITARY JUDGE ERRED IN FINDING THAT THERE WAS AN ADEQUATE FACTUAL BASIS TO ACCEPT THE APPELLANT’S GUILTY PLEA AS TO SPECIFICATIONS 1 AND 2 OF CHARGE II.





� The four elements of larceny are: (a) that the accused wrongfully took, obtained, or withheld certain property from the possession of the owner or of any other person; (b) that the property belonged to a certain person; (c) that the property was of a certain value, or of some value; and (d) that the taking, obtaining, or withholding by the accused was with the intent to permanently deprive or defraud another person of the use and benefit of the property or permanently to appropriate the property for the use of the accused or for any person other than the owner.  The three elements of making a false or fraudulent claim are: (a) that the accused made a certain claim against the United States or an officer thereof; (b) that the claim was false or fraudulent in certain particulars; and (c) that the accused then knew that the claim was false or fraudulent in these particulars.  Manual for Courts-Martial, United States (1995 ed.), Part IV, paras. 46 and 58 [hereinafter MCM].
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