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MEMORANDUM OPINION
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ZOLPER, Senior Judge:


A military judge sitting as a general court-marital convicted appellant, pursuant to his pleas, of one specification of attempted indecent liberties with a child in violation of Uniform Code of Military Justice [hereinafter UCMJ] Article 80; 10 U.S.C. §§ 880 (2005).  The military judge sentenced appellant to a bad conduct discharge, confinement for sixteen months, and reduction to Private E1.  The convening authority approved the sentence as adjudged. This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, inter alia, that the facts of his case fail to satisfy the legal requirement for actual physical presence.  We disagree.  
FACTS


On 23 June 2005, while appellant was in his barracks room, appellant logged into an internet chat room and began a conversation with an individual he believed to be a 13 year-old girl, “Michelleis13andcool” (MC13).  Appellant told MC13 that he was 22 years-old male, and, when asked, she confirmed that she was 13 years-old.  Appellant then began to ask MC13 explicit questions about sexual experiences and practices, and discuss what sexual acts he wanted to perform with her.  Appellant then established an internet live-feed video between himself and MC13 and then appellant exposed his penis, masturbated, ejaculated on camera, and described more detailed and vulgar sexual acts he wanted to perform with MC13.  Although appellant believed that MC13 was a 13 year-old girl, she was, in fact, an undercover police detective.
LAW AND DISCUSSION
“[W]e review a military judge’s decision to accept a guilty plea for an abuse of discretion and questions of law arising from the guilty plea de novo.” United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008).  Furthermore, in reviewing a guilty plea, “we apply the substantial basis test, looking at whether there is something in the record of trial, with regard to the factual basis or the law, that would raise a substantial question regarding the appellant’s guilty plea.”  Id.  See also United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003).  The boundary of those facts which may be considered in establishing the providence of a guilty plea includes those facts agreed to by the accused in a stipulation of fact which is admitted at trial.  United States v. Sweet, 42 M.J. 183, 185-86 (C.A.A.F. 1995).

Under a legal sufficiency analysis we must determine whether, “considering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.”  United States v. Craion, 64 M.J. 531, 534 (Army Ct. Crim. App. 2006) (citing United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005); Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)).  

The notion of constructive presence was first alluded to by the courts in United States v. Harper, 25 M.J. 895, 898 (A.C.M.R. 1988), when this court found that “indecent liberties with children can be committed by the performance of
indecent acts and the use of indecent language over an audio-visual system.”
  Though the court specifically elected against deciding the issue of actual versus constructive presence, the state of the law remained open to further analysis.  Harper, 25 M.J. at 895 n.2.  In United States v. Cook, 61 M.J. 757, 759 (A.F. Ct. Crim. App. 2005), our sister service court further developed this principle, affirming the finding of guilty for attempted indecent liberties with a child.  In Cook, appellant pled guilty to emailing explicit photos to an alleged 14 year-old girl, who was, in fact, an undercover agent.  Id.  Appellant alleged, as in the case before our court, that it was legally impossible for him to be guilty “because the presence requirement cannot be satisfied by ‘constructive’ presence.”  The court found this argument unpersuasive, holding that, “the exact nature of the presence is not germane to the charge of indecent liberties.”  Id.

The doctrine of “constructive presence” has recently been applied again by our sister service court, where the accused, though not actually physically present with the victim at the time of the indecent act, was found sufficiently present through electronic means.  See United States v. Miller, 65 M.J. 845 (A.F. Ct. Crim. App. 2007).  In United States v. Miller, 65 M.J. at 846-847, the court returned to the issue of actual versus constructive force in an attempted indecent liberties case, this time in the form of a contested court-martial.  In Miller, all contact, with the exception of a brief telephone call, was conducted via an internet live-feed.  Id.  The court applied the principles outlined in Cook, finding no relevant distinction between the physical presence analysis applicable to a guilty plea and that applicable to a contested trial.  Id.  Consequently, the court further developed the rationale applied in Cook, reiterating that the specific form of appellant’s physical presence is not a requirement for conviction of attempted indecent liberties with a child.  Id.  By affirming appellant’s conviction, the court held that the physical presence requirement was satisfied by electronic presence via an internet live-feed.  Id.
Facts substantially similar to those presented in Miller exist in the case at hand.  Appellant plead guilty to attempted indecent liberties with a child for masturbating over a live-feed internet connection to an alleged 13 year-old girl.  Therefore, we adopt the rationale of the Air Force Court of Criminal Appeals in Miller and Cook.  We are confident that in appellant’s case “the military judge could have found all the essential elements of the specification[] beyond a reasonable doubt, and are thus convinced that the evidence is legally sufficient to support the conviction[].”   Id.  
CONCLUSION
We have considered the remaining assignments of error, and those matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Accordingly, the finding of guilty and sentence are affirmed.

Judges HOFFMAN and BAIME concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� In Harper, appellant played a sexually explicit video tape to a group of 16 year-old girls. Id.  After starting the tape and ensuring that it was, in fact, pornographic in content, appellant left the room for approximately 30 minutes, while the tape played.  Id.  Though the court set aside the finding of guilty, due to the military judge’s improper instruction on the elements of indecent liberties, it was clear that the reversal was not based on the form of presence required.  Id.
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