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MEMORANDUM OPINION
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CURRIE, Senior Judge:


A general court-martial, composed of officer and enlisted members, convicted appellant, contrary to his pleas, of rape and forcible sodomy, in violation of Articles 120 and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 925 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  This case is before us for review pursuant to Article 66, UCMJ.


Appellant claims that the military judge erred by denying trial defense counsel’s motion to suppress those parts of appellant’s post-offense statements that addressed the sodomy offense as insufficiently corroborated under Military Rule of Evidence 304(g).  He also asserts that, regardless, the evidence is factually insufficient to sustain the finding of guilt of sodomy.  We disagree.

FACTS


On the night of 15-16 May 1999, Private First Class (PFC) B, a female soldier stationed at Camp Colbern, Republic of Korea, accompanied a male soldier, Specialist (SPC) H, to Itaewon to celebrate his birthday.  While on a bus to Itaewon, PFC B met appellant, and they had a brief conversation on the bus.  Eventually, appellant joined PFC B and SPC H at the first bar they visited.  Later, appellant went on his own, and PFC B and SPC H spent the next three to four hours bar-hopping and drinking.  By the end of the night, PFC B had consumed approximately seven alcoholic beverages, including two twenty-ounce “Sojo Slushies.”  


At about 0430, appellant joined PFC B and SPC H.  Together, they took a taxi back to Camp Colbern.  Specialist H invited the other two to his barracks room; he wanted company to help him stay awake as he had duty that morning.  He reclined on his bed; PFC B sat in a chair at the foot of SPC H’s bed; and appellant sat in a chair directly across and about two feet from PFC B.  They began to watch the movie Platoon.  Specialist H massaged PFC B’s hand, and appellant massaged one of her feet.  Private First Class B did not speak to appellant as he massaged her. 


At trial, PFC B testified she fell asleep soon after the movie began, and next remembered waking with appellant’s penis in her vagina.  Her jeans had been removed, and her panties pulled to the side.  Appellant asked her if she “liked it.”  She responded, “No, stop.”  Appellant complied.  They both dressed and left the room.  At some point while they had sex, SPC H said, “You guys are nasty.”  As she left, she reminded SPC H it was time for him to get up.  She had no recollection of whether appellant had performed oral sex on her.  She did not consent to appellant’s conduct.   


Specialist H testified that he too fell asleep soon after the movie started.  His head was about a foot from PFC B’s chair.  He was “jarred out of a sleep” by “slight noises” and the sound of the chair bumping against the wall.  As it was dark in the room, he “didn’t get a good look.  But, it appeared like [appellant] was leaning over” PFC B as she sat in the chair.  He was “kind of embarrassed at the time.”  He told them, “You people are sick,” and pretended to return to sleep until they finished what they were doing.  The “banging” stopped a “few minutes or moments afterwards”; appellant and PFC B dressed; PFC B told SPC H to wake up; and PFC B and appellant left the room.   


Special agents of the Criminal Investigative Command (CID) interviewed appellant twice after the incident.  On 17 May 1999, appellant rendered a written, sworn statement in which he said, in part, the following:

Upon our return [to Camp Colbern] I accompanied SPC [H] and [PFC B] back to [H’s] room, where we watched the movie “Platoon”.  While watching the movie, I began massaging [B’s] feet as [H] massaged her hands.  While [H] was massaging her hands he fell asleep.  After [H] fell asleep, [B] and I started to make out.  I then pulled her shirt up and started to kiss her breasts.  I then continued to kiss down her stomach until I came to her pants.  I then pulled her pants off.  This is when I believe [H] woke up.  I then performed oral sex, on [B], by licking her vagina, for a short period of time.  I then opened up my pants and pulled them down.  [B] and I, then started to have sexual intercourse.  It appeared as if I was hurting her.  She seemed very tight.  I asked her if I was hurting her, and she replied, “Yes”.  About ten minutes into the intercourse she told me to stop.  I then pulled [my penis] out [of her vagina], pulled my pants back on and sat back on the chair.


Appellant’s description of the arrangement of the room and its occupants matched that of SPC H and PFC B.  He denied, however, that PFC B ever fell asleep.   


On 21 May 1999, a CID agent interviewed appellant for about three hours.  Appellant did not make a written statement.  The agent testified about what appellant told him.  For the most part, appellant’s oral statement was similar to his earlier, written one, although he used more explicit, graphic language to describe the oral sex, i.e., he said he “ate her pussy” and put his mouth on and “licked” her vagina.  He also gave conflicting statements about whether PFC B was asleep when he initiated sexual contact with her.            

CORROBORATION OF APPELLANT’S STATEMENTS

At trial, appellant moved to suppress, as uncorroborated, those parts of his statements to CID that related to his act of oral sodomy on PFC B.  The military judge, however, found that the testimony of PFC B and SPC H “establish[ed] an inference of truth as to the essential facts admitted in [appellant’s] 17 and 21 May statements,” and that appellant “was present and had the opportunity, motive, and means to commit the act of oral-genital contact that he admitted in both statements.”   Consequently, he denied appellant’s motion to suppress. 

We “review a military judge’s ruling that a confession or admission is adequately corroborated for an abuse of discretion.”  United States v. O’Rourke, 57 M.J. 636, 642 (Army Ct. Crim. App. 2002) (citations omitted).

Military Rule of Evidence 304(g) provides:

An admission or a confession of the accused may be considered as evidence against the accused on the question of guilt or innocence only if independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth.

“The purpose of the rule requiring corroboration of confessions by independent evidence is to establish the trustworthiness or reliability of the confession so as to prevent convictions based on false confessions.”  United States v. Egan, 53 M.J. 570, 577 (Army Ct. Crim. App. 2000) (citation omitted).   
In United States v. Cottrill, 45 M.J. 485, 489 (1997), the Court of the Appeals for the Armed Forces stated: 

The corroboration requirement for admission of a confession at court-martial does not necessitate independent evidence of all the elements of an offense or even the corpus delicti of the confessed offense.  See United States v. Maio, 34 M.J. 215, 218 (C.M.A. 1992).  Rather, the corroborating evidence must raise only an inference of truth as to the essential facts admitted.  Id.; United States v. Rounds, 30 M.J. 76, 80 (C.M.A. 1990).  Moreover, while reliability of the essential facts must be established, it need not be done beyond a reasonable doubt or by a preponderance of the evidence.  Maio, supra at 218 n.1; see United States v. Melvin, 26 M.J. 145, 146 (C.M.A. 1988) (quantum of corroboration needed "very slight"); United States v. Yeoman, 25 M.J. 1, 4 (1987) (corroboration needed "slight").  We [will] closely analyze[] the evidence in every case before us to determine whether a confession has been sufficiently corroborated.  See Maio, supra 34 M.J. at 218-19; see generally C.A. Wright, Federal Practice and Procedure § 414 (1982).


In Rounds, 30 M.J. at 80, our superior court determined that one of Rounds’ confessions to wrongful use of controlled substances was sufficiently corroborated by statements from two witnesses.  Although the witnesses never saw Rounds use any illicit drugs, they did see him at a location where other people were actively using drugs.  Id.  The witnesses also testified that Rounds had direct and unfettered access to the drugs and conceded that they could not completely account for his actions during the nights in question.  Id.  The court concluded that the witnesses’ testimony corresponded to the “time, place and persons involved in the criminal acts admitted by [Rounds] in his confession.  More importantly, their testimony concerning these two incidents clearly shows that [Rounds] had both access and the opportunity to ingest the very drugs he admitted using in his confession.”  Id.   In the end, the court held that “[a]ll that is required is that the independent evidence raise an inference of truth as to the essential facts stated in the confession.  Generally speaking, it must ‘establish the trustworthiness of the’ confession.”  Id. (citations omitted).

Here, the military judge correctly concluded that corroborative evidence sufficiently established an inference of truth to the facts admitted by appellant.  Appellant’s written and oral statements are consistent with every common element of PFC B’s and SPC H’s testimony, except whether PFC B consented to appellant’s conduct.  Appellant admitted that while in SPC H’s room and as the movie Platoon played, he took PFC B’s pants off and had oral and vaginal sex with her.  Private First Class B testified that she fell asleep fully clothed in SPC H’s room while watching Platoon, and woke up without her pants and having sex with appellant.  Specialist H’s testimony confirmed that both appellant and PFC B were in his room at that time and that appellant was in very close proximity to PFC B’s body.  Their testimony was consistent with appellant’s admissions as to the “time, place and persons involved,” and established that appellant had the opportunity to commit the sodomy he admitted in his statements.  Independent evidence, i.e., PFC B’s and SPC H’s testimony, clearly raises an inference of truth as to the essential facts in appellant’s admissions.  Therefore, we agree with the military judge and hold that the testimony of PFC B and SPC H sufficiently establishes the trustworthiness of appellant’s confessions to oral sodomy.
 

SUFFICIENCY OF THE EVIDENCE
Appellant argues that the evidence presented at his court-martial does not support his conviction for forcible sodomy.  Specifically, appellant claims the evidence does not prove the element of penetration.

“Article 66(c)[, UCMJ,] requires [us] to conduct a de novo review of legal and factual sufficiency of the case.”  United States v. Washington, 57 M.J. 394, 399 (2002) (citation omitted).  We “may affirm a conviction only if [we] conclude[], as a matter of factual sufficiency, that the evidence proves appellant’s guilt beyond a reasonable doubt.”  Id. (citations omitted).  We must review the entire record, to 
include[] the evidence presented by the parties and the findings of guilt.  Such a review involves a fresh, impartial look at the evidence, giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.  
Id.; see United States v. Reed, 54 M.J. 37, 41 (2000); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  


The elements of forcible sodomy are: (1) “the accused engaged in unnatural carnal copulation with a certain other person or with an animal,” and (2) “the act was done by force and without the consent of the other person.”  Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 51b [hereinafter MCM, 1998].  “Unnatural carnal copulation” occurs when a person “take[s] into that person’s mouth . . . the sexual organ of another person.”  MCM, 1998, Part IV, para. 51c.  “Penetration, however slight, is sufficient to complete the offense.”  UCMJ art. 125(a).


We find that the evidence proves the penetration element of forcible sodomy.  In his sworn, written statement, appellant admitted that he “performed oral sex, on [B], by licking her vagina, for a short period of time.”  In his later, oral statement to a CID agent, he admitted that he “performed oral sex on” PFC B, that “he put his mouth on her vagina,” that he “licked her vagina,” and that he “ate her pussy.”  We have held that when “an accused places his tongue against a vagina . . . the offense of sodomy is complete because penetration of the female sex organ is inherent in any touching of a vagina. . . .”  United States v. Tu, 30 M.J. 587, 589 (A.C.M.R. 1990).  We also have held that the “term ‘oral sex’ is synonymous with those acts which constitute oral sodomy, fellatio and cunnilingus.”  Id. at 590.  Given appellant’s descriptions of his actions, we are convinced beyond a reasonable doubt that there was penetration.  See United States v. Ruppel, 45 M.J. 578, 588 (A.F. Ct. Crim. App. 1997); cf. United States v. Williams, 25 M.J. 854, 855 (A.F.C.M.R. 1988) (licking the clitoris is sufficient to establish the offense of sodomy); United States v. Cox, 18 M.J. 72, 73 (C.M.A. 1994) (specification alleging licking of a female’s genitalia sufficiently alleged the offense of sodomy). 

We have carefully considered the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold they are without merit.   


The findings of guilty and the sentence are affirmed.

Judge JOHNSON and Judge MOORE concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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