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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, failure to repair, and wrongful use of marijuana (two specifications), in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, forfeiture of $300.00 pay per month for three months, and reduction to Private E1.  The case was submitted on its merits to this court for review pursuant to Article 66(c), UCMJ.

On 1 March 2002, the original charges in appellant’s case were referred to trial by a special court-martial convened by Court-Martial Convening Order Number (CMCO) 15, Headquarters, 4th Infantry Division (Mechanized), dated 17 September 2001.  This was properly reflected on Part V, the referral block, of the Charge Sheet, DD Form 458.  Upon the advice of his staff judge advocate, Major General (MG) Odierno directed the referral of these charges.  On 3 June 2002, an additional charge was preferred and on 6 June 2002, that charge was also referred to a special court-martial.  The pretrial advice of the acting staff judge advocate, rendered pursuant to Article 34, UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 406, recommended that the convening authority refer the Additional Charge to “the Special Court-Martial Empowered to adjudge a Bad[-]Conduct Discharge convened by Court-Martial Convening Order Number 6, dated 30 May 2002.”  This pretrial advice made no reference to any other charges.  The referral block of the charge sheet for the Additional Charge reflected MG Odierno’s direction as to the level of court-martial and the particular court specified in the pretrial advice for that Additional Charge but added, without any other record of the convening authority’s direction, “To be tried in conjunction with the charges.”
  The convening authority did not personally sign the referral block. 
Court-Martial Convening Order Number 6, Headquarters, 4th Infantry Division (Mechanized), dated 30 May 2002, is not in the record of trial.  We judicially note that CMCO 6, appended hereto, published by command of MG Odierno, specifically states that “[a]ll cases referred to the special court-martial convened by Court-Martial Convening Order Number 15, dated 17 September 2001 in which the court has not yet been assembled, will be brought to trial before the court-martial hereby convened.”  The parties at appellant’s trial appeared to be ignorant of the convening authority’s directions in CMCO 6, or that the Additional Charge was referred to that order.  The prosecutor recited that the court was convened by CMCO 15, and the new referral directions as of 30 May 2002 were never attached to the original charge sheet.

Consequently, the special court-martial, convened by CMCO 15, that tried appellant on 7 June 2002, lacked jurisdiction
 over him and his alleged offenses.  R.C.M. 201(b)(3), 504(a), and 601(a); see United States v. Williams, 55 M.J. 302, 304 (C.A.A.F. 2001) (“[I]t is reasonable to presume that re-referral of a charge by a proper convening authority implies a decision to withdraw that charge from a prior referral.”).
The findings of guilty and the sentence are set aside.
  A rehearing may be ordered by the same or a different convening authority.  All rights, privileges, and property, of which appellant has been deprived by virtue of his sentence set aside by this decision, are ordered restored as mandated by Articles 58b(c) and 75(a), UCMJ. 


Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Rule for Courts-Martial 601(e) authorizes the convening authority to make such “proper instructions” as “[t]o be tried in conjunction with the charges,” but no such direction by the convening authority appears in the pretrial advice for the Additional Charge or anywhere else in the record.





� See R.C.M. 601(e) discussion.





� As early as 1887, the Supreme Court held that “[a] court-martial organized under the laws of the United States is a court of special and limited jurisdiction.  It is called into existence for a special purpose and to perform a particular duty.”  Runkle v. United States, 122 U.S. 543, 555 (1887). 





� Appellant correctly points out in a footnote that the staff judge advocate’s post-trial recommendation falsely states that appellant had not been subject to any pretrial restraint when the record of trial clearly reflects a discussion between the judge, the prosecutor, and the defense about appellant’s restriction to his company area for a period of time, and apparently thereafter to the installation.  If appellant is retried, this information should be investigated and corrected.  We also note that paragraph 4c of appellant’s pretrial agreement states: 





This agreement shall not be effected [sic] by dismissal of any specifications or charges by the military judge or upon any motion by defense counsel, except that elimination of certain charges and/or specifications or other changes shall constitute express agreement between the Convening Authority and myself that the manner in which this agreement is construed shall accommodate any modifications.





Apparently MG Odierno understood what he was agreeing to because he signed the document.  At trial, this language gave no pause to the judge in her efforts to ensure that the pretrial agreement contained no unclear or ambiguous terms.  See R.C.M. 910(f)(4) discussion.  Appellant told the judge he understood all the terms in the agreement, and both lawyers said they agreed with the judge’s interpretation of all the terms of the agreement.  We, however, are baffled by just what these words could possibly mean in the context of this or any other court-martial or pretrial agreement.  If appellant is retried, under similar terms, the parties should make the meaning of this provision more clear for the benefit of any reviewing court that may one day have to interpret or enforce it.  
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