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MEMORANDUM OPINION

-----------------------------------------
GONZALES, Judge:


A general court-martial panel composed of officer members found the appellant guilty, contrary to his pleas, of rape, forcible sodomy, conduct unbecoming an officer by making a false statement, and indecent assault in violation of Articles 120, 125, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, 933, and 934 (1988)[hereinafter UCMJ].  The panel sentenced the appellant to a dismissal, confinement for nine years, and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence, except that confinement in excess of thirty months was suspended for two years, at which time, unless the suspension was sooner vacated, the suspended part of the sentence would be remitted without further action.


The appellant asserts, inter alia, in his Article 66, UCMJ, appeal that the evidence is insufficient to prove rape and forcible sodomy.  He contends that the victim failed to manifest any nonconsent and that the evidence conclusively raised the defense of mistake of fact.  We disagree with both contentions.


The appellant arrived at Fort Leavenworth on 23 July 1995, as a thirty-six year-old divorced major, to attend the Command and General Staff College.  On 12 August, mutual friends, Paul and Anita Skehen, introduced him to the victim, AR, at a surprise birthday party for Paul at the Skehen’s home.  AR had known the Skehens for two years; the appellant had known them for just two weeks.  When AR left the party, the appellant followed her to her car and asked for her home phone number.  She refused to provide it.  The appellant then asked for, and received, AR’s phone number from Anita.  During the ensuing weeks, he called AR weekly to ask her out.  Each time, she declined, usually inventing an excuse for her refusal.  

Nevertheless, the appellant and AR often saw each other at social gatherings, such as Monday nights at the New Run-Away Bar and Grill and a Halloween party at the home of a mutual friend.  They always arrived separately and were in the company of the Skehens and other friends.  At these get-togethers, AR was cool and sometimes deliberately rude towards the appellant.  She did not like him and felt uncomfortable being around him.  She ignored, but tolerated, his presence because he was a friend of Paul’s and Anita’s.  

However, at an enchilada dinner party at the Skehen’s home on 2 November 1995, the Skehens thought AR acted out of character by flirting with the appellant, which upset the appellant’s date.  AR also accepted a compact disc (CD) as a birthday present from the appellant at the Skehen’s home on 17 November, but she pushed him away when he tried to hug and kiss her. 

On Thanksgiving Day, 23 November, AR stopped to visit Anita and Paul at their home.  The appellant was there and offered to take the Skehens and AR to a Kansas City Blades (hockey team) home game at Kemper Arena the following evening.  Initially, AR refused because she did not want it to appear that she was having a “date” with the appellant.  At both Paul’s and Anita’s urging, and believing that she would sit next to Anita at the game, she reconsidered.  The circumstances immediately before and during the game led to the events that gave rise to the charged offenses that occurred at the Skehen’s home during the early morning hours of 25 November.

The foursome agreed to meet before the game for dinner at the Quaff, a local Kansas City pub.  AR arrived there first, sat in a small booth near the entrance, and ordered a whiskey sour.  When the appellant and the Skehens arrived, AR insisted they move to a table for dinner.  Her motivation for doing so was to avoid having to sit next to the appellant.  AR’s dinner consisted of an order of french fries and a vodka collins.  She was to have nothing else to eat that night.  The appellant was the designated driver for the evening and everyone left the Quaff for Kemper Arena in his van.  

Despite her efforts to sit next to Anita at the arena, AR ended up sitting between the appellant and Paul.  By his own choosing, the appellant bought AR two margaritas and a wine cooler during the course of the game.  When the game ended around 2200 hours, they agreed to go to Westport to check out the bar scene.

The first bar they went to was the Westport Brewing Company.  During their approximately two-hour stay there, the appellant again voluntarily ordered four jack sours for AR.  When the appellant placed his hand on AR’s shoulder, she told him, “Don’t touch me.”  A few moments later, when he placed his hand on the middle of her back, she said, “Don’t fucking touch me.”  She otherwise ignored the appellant. 

The appellant insisted that they go across the street to the Coliseum next.  Anita and Paul wanted to go down the street to Harpo’s instead.  Anita suggested that AR go with the appellant to the Coliseum and that the two of them meet Anita and Paul later at Harpo’s.  AR said, “I don’t want to go with him,” and she proceeded to walk with Paul and Anita towards Harpo’s.  The appellant turned around and, together, the four arrived at Harpo’s a little after midnight.  There, the appellant again bought AR an unsolicited jack sour, which she noted was stronger than the jack sours she had consumed at the Westport Brewing Company.  When AR and Anita went to the ladies room, AR stumbled on the stairs going and coming, and almost fell both times.   

Around 0230 hours, they all agreed to leave Harpo’s.  Anita convinced AR to spend the night at the Skehen’s home instead of returning to the Quaff to get her car.  AR was in no condition to drive herself home because of the degree of her intoxication.  AR had exceeded her usual limit of two to three drinks by at least seven drinks.  Sometime after arriving at the Skehen’s home, the appellant decided to spend the night there too.

Although she did not designate who would sleep where, Anita intended for one person to sleep on the futon in the living room and for the other to use the queen size bed in the guest bedroom.  AR went to the bathroom, took off her jeans and sweater, and put on one of Paul’s old oversized dress shirts that Anita gave her.  

Meanwhile, the appellant and Paul were getting themselves another drink and planning to watch the video movie Grumpy Old Men in the living room.  The appellant asked Paul that if he gave Paul a “signal,” would he leave the living room so that he could be alone with AR.  Paul agreed and suggested that the “signal” be the appellant touching his nose with his finger like Paul Newman and Robert Redford did in the movie, The Sting.  

AR entered the living room wearing her panties and bra, and covered with a button-up knee-length shirt.  She was so tired and intoxicated that she immediately laid down on the futon on her side and started to fall to sleep.  Paul covered her with a blanket, which AR remembers him doing.  The appellant gave Paul “the signal” and he left the room per their agreement.

The appellant testified that he believed that the combination of AR’s earlier actions towards him at both the Halloween and the enchilada dinner parties, and her accepting his CD birthday present and allegedly giving him a hug in return, and the good time they had together that evening at the Blades game and afterwards, was an indication that “we could get a little frisky and whatever, whatever might happen between us.”  He turned off the lights in the living room and laid down on the futon next to AR.

The appellant started rubbing AR’s shoulders and asked her if she “wanted to do anything.”  She replied, “Just go to sleep.”  The appellant rolled over and started watching Grumpy Old Men.  He fell asleep.  He woke up later and turned off the VCR.  He laid back down on the futon.  

As she was sleeping on her back, the appellant unbuttoned the shirt AR was wearing, unhooked the front hook of her bra, and started to “softly scratch her breasts.”  AR felt the appellant caressing her, but before she could move or speak to stop him, she promptly drifted back to sleep again.  She awoke a second time because she felt the appellant licking and inserting his tongue into her vagina.  Just as quickly as she awoke, she faded out again.  She awoke a third time because she felt the appellant on top of her having sexual intercourse.  Again she was unable to do or say anything to resist.  When she awoke a fourth time, she was lying on her side and the appellant was caressing her hip.  

She sat up and noticed that her shirt was unbuttoned, her bra was unhooked, and her panties were off.  She went to the bathroom and put on her jeans and sweater.  When she returned to the living room, she noticed and retrieved her panties that were laying on the futon next to the appellant.  Instead of laying back down on the futon with the appellant, she curled-up “in a ball” in Paul’s recliner and waited for Anita to get up.  

When the appellant got up at dawn, he saw AR laying on the recliner and he placed a blanket over her.  He wrote a thank you note to the Skehens, ate two pieces of pumpkin pie, and quietly left.  When Anita got up, AR asked her to take her to get her car at the Quaff.  She did not tell Anita what had happened.  She remained very quiet and despondent.  She felt dirty and disgusted.  When she got home, she took a shower, then laid in bed, and then took another shower.  That night she went to dinner with a trusted friend who observed that AR was very depressed, upset, and crying.  Two days later, she went to see Paul and Anita.  In response to what she told them and what they observed of her dispirited and tearful demeanor, Anita called the rape crisis center hotline.     

The military judge correctly explained to the panel the defense of mistake of fact on the part of the appellant concerning whether AR consented to the sexual acts.  He told them to consider the accused’s age, education, experience, and contacts with AR prior to 25 November.  In addition, he told them to consider the fact that AR never told the appellant that she was not interested in him, her laying down on the futon in the appellant’s presence when a separate bedroom was available, and the absence of any objection by her during the sexual activity.  He also told them to consider the testimony that AR once flirted with the appellant and his testimony that AR made h-m-m-ing sounds during their entire sexual activity that indicated to him that she was enjoying his actions.  The appellant also testified that AR voluntarily spread her legs apart, lifted one of her legs over him, lifted up her hips when he was removing her panties, caressed his head when he was licking her thighs and vagina, mutually kissed him, sat up to take off her shirt prior to sexual intercourse, and lifted both of her legs around his waist during intercourse.  Finally, he thought she climaxed.
          

The test for legal sufficiency of the evidence is whether, considering the evidence in the light most favorable to the government, the trier of fact could rationally find the existence of every element of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  

The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  

The defense of mistake of fact is a potential defense to both rape and forcible sodomy.  United States v. Gamble, 27 M.J. 298, 308 (C.M.A. 1988).  For general intent crimes, such as rape and forcible sodomy, the mistake must be both honest and reasonable.  Rule for Courts-Martial 916(j).  If the accused harbors a reasonable and honest, albeit mistaken, belief that the victim consented, he cannot be convicted of rape or forcible sodomy.  United States v. Carr, 18 M.J. 297, 301 (C.M.A. 1984).  Because the mistake must be honest and reasonable, not every mistake suffices.  United States v. True, 41 M.J. 424, 426 (1995).  The mistaken belief must be true and sincere rather than feigned or mere pretext, and it must be reasonable.  Id.  

The element of proof for both rape and forcible sodomy upon which the appellant bases both of his assertions of error is the requirement that the act was done by force and without the consent of the other party.  Manual for Courts-Martial, United States, (1995 ed.), Part IV, paras. 45b(1)(b) and 51b(3) [hereinafter MCM, 1995].  Except for the occasion of the enchilada dinner party, there is ample evidence in the record to show that AR did not want to be touched by the appellant at any time during their entire four-month association.  As recently as their visit to the Westport Brewing Company only hours before the instant offenses occurred, AR twice consciously and clearly verbalized her nonconsent to being touched by the appellant.   

The record also indicates that AR was so tired and intoxicated during the early morning hours on 25 November at the Skehen’s home that she was unable to resist the appellant’s sexual assaults.  It is well-settled law that if the accused knew or should have known that the other person was unconscious to an extent rendering her incapable of giving consent to sexual intercourse or unnatural carnal copulation, the act of rape or forcible sodomy has been committed.  MCM, 1995, para. 45c(1)(b); United States v. Mathai, 34 M.J. 33, 36 (C.M.A. 1992).  Also, when the victim is incapable of consenting because she is asleep or unconscious, the force component of proof is established by the penetration alone.  United States v. Bonano-Torres, 31 M.J. 175, 178 (C.M.A. 1990); United States v. Palmer, 33 M.J. 7, 9 (C.M.A. 1991).

In a nutshell, what happened here was that the appellant saw an opportunity, that he had never had before, to take sexual advantage of AR.  He did so, and ended a friendship that never was there.    

We find there is sufficient evidence for the trier of fact to find beyond a reasonable doubt that the appellant committed the acts of sexual intercourse and unnatural carnal copulation upon AR and that these acts were done by force and without her consent.  We are also convinced beyond a reasonable doubt that AR did not consent to either sexual activity and that the appellant should have known that she had not consented.  

Accordingly, we hold that the evidence is both legally and factually sufficient to support the findings of guilty.  We further hold that the defense of mistake of fact was not honest and reasonable under all the circumstances.

We have considered the appellant’s remaining assignments of error and hold that none warrant relief.

The findings of guilty and the sentence are affirmed.

Senior Judge EDWARDS and Judge KAPLAN concur.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In his first oral statement to a Kansas City law enforcement investigator, the appellant denied having sex with AR.  In his first written statement to the same investigator, the appellant stated he did not recall whether he had any sexual contact with AR.  Two weeks later, the appellant admitted to a Criminal Investigation Command (CID) agent that he had sex with AR, but that it was consensual.   
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