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MEMORANDUM OPINION ON REMAND
----------------------------------------------------
Per Curiam:
On 11 April 2003, a military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful use of cocaine (two specifications) in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ] and, contrary to his pleas, of assault upon a noncommissioned officer in which grievous bodily harm was intentionally inflicted, in violation of Article 128, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eleven months, forfeiture of all pay and allowances, and reduction to Private E1.  Today we set aside the finding of guilty for aggravated assault under Article 128, UCMJ, and reassess the sentence.  
BACKGROUND

On initial review under Article 66, UCMJ, this court ordered an evidentiary hearing pursuant to United States v. DuBay, 17 U.S. C.M.A. 147, 37 C.M.R. 411 (1967).  United States v. Matthews, 66 M.J. 645, 648 (A. Ct. Crim. App. 2008).   A portion of the DuBay hearing was devoted to testimony from the original trial judge concerning, in part, his deliberative processes while sitting as a general court-martial.  Following the DuBay hearing we found the military judge erred when he: 1) applied Military Rule of Evidence  [hereinafter Mil. R. Evid.] 512, rather that Mil. R. Evid. 301 to testimony from a witness (PVT Gibson) invoking the Fifth Amendment privilege against self-incrimination; 2) permitted trial counsel to comment during rebuttal argument on PVT Gibson’s invocation of his Fifth Amendment privilege against self-incrimination; 3) ruled on defense counsel’s objection to the military judge drawing an adverse inference from PVT Gibson’s invocation of his Fifth Amendment privilege against self-incrimination; and 4) when he summarily denied trial counsel’s request to have PVT Gibson’s testimony stricken from the record.  Id. at 651.  After finding the errors harmless beyond a reasonable doubt we affirmed the findings and sentence approved by the convening authority.  Id. at 653.
On 23 July 2009, the United States Court of Appeals for the Armed Forces set aside that decision, and remanded to this court for further review.  United States v. Matthews, 67 M.J. 29, 43 (C.A.A.F. 2009).  Specifically, our superior court held that it was error to consider the testimony of the original trial judge elicited during the DuBay hearing because it violated the protected deliberative processes of military judges sitting alone.  Id.  This court was instructed to reconsider our conclusion on harmless error without that improper testimony.  Id.   
HARMLESS ERROR ANALYSIS

Once again we apply the constitutional error standard requiring we find any error harmless beyond a reasonable doubt.  See Chapman v. California, 386 U.S. 18, 22 (1967)).  As directed by our superior court, we must reexamine the record in this case while excluding the DuBay testimony of the military judge in our analysis.  As in our initial review, we consider the entire record, including the impact of the improperly drawn inference on the findings, balanced against the “host of factors” available for assessing the quality of the other evidence presented at trial.  See Delaware v. Van Arsdall, 475 U.S. 673, 684 (1986)). 
Unlike our initial review, however, we are now unable to find beyond a reasonable doubt that the military judge’s error was harmless.  Although there is much properly considered evidence demonstrating appellant’s guilt, we simply cannot satisfy the constitutional error standard given the errors in this case.  The military judge obviously felt credibility of witnesses was an important factor in his determination of guilt, as evidenced by his additional comments after entering findings.  Although he noted several reasons for finding witnesses untruthful (including PVT Gibson), we are left with no alternative but to assume that he also considered the adverse inference associated with PVT Gibson invoking his Fifth Amendment rights.  Other than the DuBay testimony, and findings by the DuBay military judge based on that testimony, we found no evidence in the record to support the contention that the military judge drew the adverse inference but gave it no weight.  On the contrary, after excluding his DuBay testimony from our analysis, the military judge’s improper rulings below leave us with the distinct impression that he did consider it in his deliberations on findings.

Therefore, we are unable to find beyond a reasonable doubt that the errors in this case were harmless.  Consequently, Charge I and its specification is set aside and dismissed.
SENTENCE REASSESSMENT

Law

In United States v Doss, 57 M.J. 182, 185 (C.A.A.F. 2002) (citations omitted), our superior court reiterated its guidance in Sales regarding sentence reassessment by a Court of Criminal Appeals:

If the court can determine that, absent the error, the sentence would have been at least of a certain magnitude, then it may cure the error by reassessing the sentence instead of ordering a sentence rehearing.  A sentence of that magnitude or less will be free of the prejudicial effects of error.  If the error at trial was of a constitutional magnitude, then the court must be satisfied beyond a reasonable doubt that its reassessment cured the error.  If the court cannot reliably determine what sentence would have been imposed at the trial level if the error had not occurred, then a sentence rehearing is required.
 

These rules ensure that the demands of Article 59(a), UCMJ, (i.e., purging a reassessed sentence of prejudicial error) are met prior to determining sentence appropriateness as required by Article 66(c) UCMJ.
  See United States v. Buber, 62 M.J. 476, 478-79 (C.A.A.F. 2006) (discussing Article 66(c)); Sales, 22 M.J. at 308 (same).   

Discussion
First, the original sentence was imposed by a military judge sitting alone,  making it more probable that this court can determine what would have resulted at sentencing absent the error.

Second, we do not find a dramatic change in the penalty landscape.  At trial, appellant faced a maximum possible punishment of fifteen years confinement, reduction to E1, forfeiture of all pay and allowances, and a dishonorable discharge.  By dismissing the finding of Charge I, the appellant’s maximum sentence decreases 
solely with respect to confinement from fifteen years to ten years.
   Of course, the original sentence included only eleven months confinement, shedding some light on the view of the sentencing authority toward the assault.  The underlying facts surrounding the assault and the relationship between the victim and appellant were no doubt considered by the military judge; and although the victim was a non-commissioned officer, he was certainly not in the execution of his office.
Third, the nature of the remaining charge and specifications for drug use are serious.  This is reflected in the higher maximum punishment ascribed for use of cocaine, vis-à-vis marijuana and certain other drugs. Cf. Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 37.e.(1)(a) (maximum five years confinement for cocaine use) with MCM, Part IV, para 37.e.(1)(b) (maximum two years confinement for marijuana use).  We also considered the timing and multiple uses of cocaine by the appellant.  His first wrongful use obviously occurred while he knew or should have known he was under investigation for serious offenses, and the second wrongful use occurred after preferral of charges in this case.  
Fourth, appellant was not a servicemember new to the military, but rather a Specialist (E-4) with four years time in service.  Appellant most certainly understood that using cocaine was a criminal offense and could jeopardize the mission as well as the lives of fellow soldiers.
Fifth, during presentencing, appellant’s First Sergeant (1SG Thompson) testified concerning appellant’s duties as a fuel handler in an aviation unit.  During direct and cross-examination 1SG Thompson testified variously that soldiers in this position are required to test the fuel, sample the fuel for proper safety factors, issue fuel to the aircraft, and certify that the fuel is safe for flight.  He testified that if the wrong fuel is used or if water gets into the fuel then helicopters crash.  Additionally, the 1SG testified:

Well, it’s an inherently dangerous job, especially as they’re actually pumping the fuel for flash fire.  You know, that’s what they do.  They wear a lot of safety equipment and have to follow a lot of strict procedures so that, not just themselves, but anybody on board the aircraft doesn’t get hurt.   

Record at 590.  The obvious dangers and potential impact on the mission of an aviation fuel handler using cocaine were no doubt considered by the military judge and are certainly part of our analysis.  The case in mitigation was unremarkable, and certainly does not outweigh the aggravating factors associated with appellant’s two wrongful uses of cocaine in this case.
Under the circumstances of this case, we remain very confident that a rehearing is not necessary.  Appellant was sentenced by military judge alone, and the adjudged sentence remains well below the authorized maximum punishment.  The nature and timing of appellant’s drug use, when coupled with the presentencing evidence, leaves us secure in our position that the military judge would have imposed a sentence of a certain magnitude had appellant been convicted of only the remaining charge and specifications.   Thus, we are confident beyond a reasonable doubt we can reliably determine what sentence would have been imposed at the trial level if the error had not occurred, that such sentence is appropriate, and that a sentence rehearing is not required. 
DECISION

Considering the nature of the remaining findings of guilty, the entire record, the sentence adjudged at trial, and applying the principles of Sales, 22 M.J. at 305, 307-309 and Moffeit, 63 M.J. at 40, 42-44 to include those principles identified by Judge Baker in his concurring opinion in Moffeit, we are confident beyond a reasonable doubt with our determination in this case that appellant would have received at least the sentence we reassess today.  We affirm the remaining findings of guilty and only so much of the sentence as provides for reduction to E1, confinement for one month, and a bad-conduct discharge.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a). 
FOR THE COURT:
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Clerk of Court

� See also United States v. Moffeit, 63 M.J. 40, 41 (C.A.A.F. 2006).  In his concurring opinion in Moffeit, Judge Baker provided a nonexhaustive list of factors as relevant to buttressing the presumption that appellate judges can indeed reassess a sentence.  Moffeit, 63 M.J. at 43-44.  While we consider these factors in applying the Sales rules, we recognize no one factor, or combination of factors, is necessarily controlling of a decision to reassess a sentence or order a rehearing.


� Article 59(a) provides that “[a] . . . sentence . . . may not be held incorrect on the ground of error of law unless the error materially prejudices the substantial rights of the accused.”  Article 66(c) provides that a Court of Criminal Appeals “may 


affirm . . . the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.” 





� See Moffeit, 63 M.J. at 42-44 (Baker, J., concurring). 





� This case is distinguishable from other cases wherein our superior court has determined sentence reassessment inappropriate.  For instance, in Buber, 62 M.J. 476 (C.A.A.F. 2006), our superior court found sentence reassessment inappropriate.  In Buber, the appellant had been convicted of murder, assault upon a child, and false official statement, and received a sentence that included a dishonorable discharge and thirty-three years confinement.  Id. at 476.  Our court dismissed the murder and assault charges due to factual insufficiency, and only affirmed so much of the sentence as provided for a bad-conduct discharge and two years confinement.   United States v. Buber, ARMY 20000777 (Army Ct. Crim. App. 12 Jan. 2005) (unpub.).  On appeal, our superior court set aside the sentence and ordered a rehearing.  Buber, 62 M.J. at 480.  In addition to finding that our court failed to articulate the serious circumstances of appellant’s lie, our superior court found that the sentencing landscape changed dramatically; the court noted that only a single offense of false official statement remained with a maximum sentence including only five years of confinement, in contrast with the previous maximum of life without eligibility for parole.  Id.  The court also highlighted that no death-related offense remained, making the penalty landscape change even more dramatic.  Id.  See also United States v. Riley, 58 M.J. 305, 312 (C.A.A.F. 2003) (sentence reassessment inappropriate when intentional murder charge reduced to negligent homicide).
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