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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


Pursuant to his pleas, appellant was found guilty at a general court-martial of two specifications of disobeying a commissioned officer’s order, in violation of Article 90, Uniform Code of Military Justice, 10 U.S.C. § 890 [hereinafter UCMJ].  Contrary to his pleas, a panel composed of officer and enlisted members convicted appellant of disobeying a lawful general regulation and disobeying a lawful order, in violation of Article 92, UCMJ.  The adjudged sentence was forfeiture of all pay and allowances and a bad-conduct discharge.  The convening authority approved only so much of the sentence as provided for “a bad[-]conduct discharge and forfeiture of two-thirds pay as an E-1 per month until the discharge is executed.”  This case was submitted on its merits to the court for review under Article 66, UCMJ.


The staff judge advocate originally recommended that the convening authority approve the sentence as adjudged.  In his petition for clemency, appellant’s trial defense counsel correctly stated the staff judge advocate’s recommendation was erroneous in that forfeiture of no more than two-thirds pay per month may be approved when the approved sentence does not include confinement.  See United States v. Warner, 25 M.J. 64, 65-67 (C.M.A. 1987); United States v. Smith, 47 M.J. 630, 632 (Army Ct. Crim. App. 1997), aff’d, 50 M.J. 380 (1999); Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(2) discussion.  In his addendum, the staff judge advocate changed his recommendation to the approval of “forfeiture of two-thirds of [appellant’s] pay per month.”  Unfortunately, the staff judge advocate’s modified recommendation failed to consider R.C.M. 1003(b)(2), which provides that partial forfeitures of pay are to be stated in whole dollars.  We will correct this error in our decretal paragraph.


We have considered the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty are affirmed.  The court affirms only so much of the approved sentence as provides for a bad-conduct discharge and forfeiture of $670.00 pay per month until the discharge is executed.


Senior Judge CANNER and Judge HARVEY concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court
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