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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of false official statement, larceny (two specifications), and housebreaking, in violation of Articles 107, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty months, and reduction to Private E1.  The convening authority, pursuant to a pretrial agreement, approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for twelve months, and reduction to Private E1.  

The case is before this court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response.  We have determined that one of appellant’s assigned errors is meritorious.  Appellant asserts:

ASSIGNMENT OF ERROR III

TO THE SUBSTANTIAL PREJUDICE OF APPELLANT THE STAFF JUDGE ADVOCATE’S RECOMMEND-ATION MISADVISED THE CONVENING AUTHORITY CONCERNING THE MILITARY JUDGE’S RECOM-MENDATION FOR DEFERRAL AND WAIVER OF FORFEITURES.

After the military judge announced the sentence, he recommended “the pay which is automatically forfeited by law be paid to the accused’s wife for the maximum period authorized.”  In a memorandum dated 24 February 2003, appellant’s defense counsel recited the military judge’s recommendation and “request[ed] that [the convening authority] defer the automatic forfeiture of pay and allowances for the maximum period authorized by law.”
  The staff judge advocate (SJA), in a memorandum dated 17 March 2003, mistakenly informed the convening authority that “[i]n accordance with Article 57(a) and 58(b), you may defer the automatic forfeiture of pay until initial action is taken on the case, not to exceed 6 months.”
  Based on this advice, the convening authority granted the defense request to defer automatic forfeitures, effective 17 March 2003 until he took action on 16 May 2003.

Since no forfeitures were adjudged at appellant’s court-martial,
 the SJA should have advised the convening authority that he could defer the automatic forfeitures until he took action on appellant’s case and then waive the automatic forfeitures for six months after action.  The advice that the SJA provided was incorrect because it informed the convening authority that the amount of forfeiture relief he could provide to appellant and his dependents was limited to six months.
As our superior court has opined, when records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action . . ., unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (C.A.A.F 1999) (citing United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998)).  Based on the incorrect advice, and to ensure basic due process, we will exercise our considerable discretion and require a new staff judge advocate recommendation (SJAR) and action.

The action of the convening authority, dated 16 May 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
Judge JOHNSON and Judge MOORE( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In accordance with the military judge’s recommendation, the defense counsel should have also requested waiver of automatic forfeitures for six months at action.  





� The SJA correctly advised the convening authority that he could defer automatic forfeitures until action.  The advice, however, concerning the time period, i.e., “not to exceed six months” was incorrect.  The six month limitation applies to the waiver of automatic forfeitures, not to deferral.





� The convening authority’s action indicates that automatic forfeitures were “waived” from 17 March 2003 until 16 May 2003.  We remind all practitioners that the terms “deferral” and “waiver” are technical terms which cannot be used interchangeably.





� In a case that involves both adjudged and automatic forfeitures, the convening authority may defer adjudged and automatic forfeitures resulting by operation of law until action in accordance with Article 57(a)(2) and Article 58(b), UCMJ.  Additionally, if at the time of the convening authority’s Article 60, UCMJ, action, he disapproves or suspends any adjudged forfeitures, he may then waive the forfeitures that occur by operation of law for six months.  UCMJ art. 58(b).





( Judge Moore took final action in this case prior to her retirement.
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