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CARTER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to commit rape, conspiracy to obstruct justice, making a false official statement, and rape, in violation of Articles 81, 107, and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, and 920  [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review under Article 66, UCMJ.


We agree with that portion of appellant’s fourth assignment of error alleging that the finding of guilty of conspiracy to commit rape is factually insufficient as to five of the six alleged coconspirators.  See UCMJ art. 66(c).  We also agree with appellant’s assertion under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the confinement portion of his sentence is inappropriately severe compared to that of his six coaccused.  We have considered the remainder of appellant’s assignments of error, and the matters he personally asserted under Grostefon, and find them to be without merit.

Findings of Fact


We make the following findings of fact pursuant to Article 66(c), UCMJ, most of which appellant admitted in his handwritten confession on 22 May 1998 (Pros. Ex. 3).

Appellant was one of seven coaccused convicted of offenses stemming from the rape of Private (PV2) S while she was passed out drunk in a military barracks room.  In all, six soldiers raped the unconscious PV2 S during the early morning hours of 16 May 1998.

Private S was first raped by Specialist (SPC) Helton while SPC Bradford watched and encouraged him.  Later that evening, while Sergeant (SGT) Chisholm was alone with PV2 S, he too raped her.  Appellant entered the room while SGT Chisholm was raping PV2 S and watched for approximately seven minutes, unaware at this time of what SPC Helton and SPC Bradford had previously done.  After SGT Chisholm finished raping PV2 S, he told appellant to “do it” too.  Appellant then raped PV2 S while SGT Chisholm watched.  Afterwards, as appellant dressed to leave, SGT Chisholm prepared to rape PV2 S again, by pulling down his pants and approaching her unconscious body.


Later that evening, unbeknown to appellant, soldiers moved PV2 S to another room down the hall, where three more male soldiers (Private First Class (PFC) Conley, SPC Weatherford, and SPC Brown) each raped her. 


Between 16 May and 21 May 1998, the seven assailants met in various groups and agreed to lie to criminal investigators and to deny any knowledge of anyone sexually assaulting PV2 S.  Consequently, appellant made two written statements (Pros. Exs. 1 and 2) to criminal investigators on 21 and 22 May 1998, which misrepresented his knowledge of what he and SGT Chisholm had done to PV2 S on 16 May 1998, before he ultimately confessed later on 22 May 1998.

Factual Sufficiency of Conspiracy to Commit Rape


Appellant was charged with, and convicted of, conspiring with the six other assailants to rape PV2 S on 16 May 1998 (Specification 1 of Charge I).  After weighing the evidence and making allowances for not having seen the witnesses in person, we are convinced beyond a reasonable doubt that appellant is guilty of conspiring with SGT Chisholm, but not the other five assailants, to rape PV2 S.  UCMJ art. 66(c); United States v. Washington, 57 M.J. 394 (2002); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  Accordingly, we will grant findings relief on Specification 1 of Charge I and reassess the sentence. 

Sentence Disparity


We determine the appropriateness of a sentence on an individual basis, considering the nature and seriousness of the offense, as well as the character of the offender.  See United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).  When exercising our sentence appropriateness responsibilities, we may consider the record of trial and the allied papers, to include an appellant’s clemency petition to the convening authority.  See United States v. Hutchison, 57 M.J. 231, 234 (2002).  We are “required to engage in sentence comparison only ‘in those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentences adjudged in closely related cases.’”  United States v. Sothen, 54 M.J. 294, 296 (2001) (citation omitted).   An appellant, who asserts sentence disparity, “bears the burden of demonstrating that any cited cases are ‘closely related’ to his or her case and that the sentences are ‘highly disparate.’”  United States v. Lacy, 50 M.J. 286, 288 (1999).  If an appellant can satisfy these two prongs, then the burden shifts to the government to “show that there is a rational basis for the disparity.”  Id.  In evaluating allegations of sentence disparity, we may take judicial notice of relevant portions of the records of trial of closely related cases.  See, e.g., United States v. Durant, 55 M.J. 258, 261-62 (2001); United States v. Budd, 15 M.J. 465 (C.M.A. 1983) (interlocutory order); United States v. Clossen, 14 M.J. 126 (C.M.A. 1982) (interlocutory order); United States v. Austin, 20 C.M.R. 939, 941 (A.F.B.R. 1955). 


Of the six related courts-martial pertaining to the rape of PV2 S, two were contested cases, three were guilty pleas, and one was a mixed plea case.  


Private First Class Conley was convicted, contrary to his pleas, of conspiracy to obstruct justice, rape, obstruction of justice, disrespect to a noncommissioned officer, and disobedience of a lawful order.  The last two offenses occurred in September 1998 and involved additional misconduct unrelated to the rape of PV2 S.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for 120 months, forfeiture of all pay and allowances, and reduction to Private E1.  Private First Class Conley previously had received punishment under Article 15, UCMJ, for going from his appointed place of duty and tampering with government property.  


Sergeant Chisholm was convicted, contrary to his pleas, of conspiracy to commit rape, conspiracy to obstruct justice, making a false official statement, and rape.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.


Specialist Weatherford was convicted, pursuant to his pleas, of conspiracy to commit rape, making a false official statement, rape, and obstruction of justice.   The adjudged sentence was a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the adjudged sentence but suspended that portion of the sentence to confinement in excess of fifty-one months for a period of twenty-four months.  On appeal, this court set aside and dismissed the findings of guilty to the conspiracy to commit rape and reduced the period of approved confinement from eight to seven years.  United States v. Weatherford, ARMY 9801553 (Army Ct. Crim. App. 31 March 2000) (unpub.). 


Specialist Brown was convicted, pursuant to his pleas, of disobedience of a lawful order (two specifications) and rape.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.


Specialist Helton was convicted, pursuant to his pleas, of conspiracy to commit rape, making a false official statement, and rape.  The adjudged sentence was a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to forty-two months and otherwise approved the sentence as adjudged.


Specialist Bradford was convicted, pursuant to his pleas, of violation of a lawful regulation, failure to obey a lawful order, and adultery, and contrary to his pleas, of making a false official statement.  The adultery and failure to obey a lawful order offenses concerned additional misconduct unrelated to PV2 S.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twelve months, and reduction to Private E1.


We find that appellant’s case is closely related to the other six soldiers who were court-martialed for similar offenses against PV2 S.  We have also considered that each of these seven soldiers was convicted of a different set of offenses and that some pled guilty and some did not.  Appellant had no record of prior misconduct.  After confessing on 22 May 1998, appellant wore a hidden wire on several occasions, despite threats of physical violence by some of his coconspirators against anyone who snitched, in an effort to help criminal investigators perfect their cases against the other assailants.  No other coaccused did that.
  The senior trial counsel who prosecuted all seven of these cases wrote a letter to the convening authority, as part of appellant’s clemency submission, recommending that the convening authority reduce appellant’s confinement to seven years because of his help in securing one guilty plea and obtaining convictions in the two other contested cases.  Considering all of the above, and the entire record, we are persuaded that appellant’s approved sentence is highly disparate when compared to that of the other assailants–without any rational basis therefore.
  Accordingly, we will also reassess appellant’s sentence on that basis to obtain more relative uniformity with the sentences in the companion cases.  UCMJ art. 66(c); Durant, 55 M.J. at 263; Lacy, 50 M.J. at 288. 

Decision


The court affirms only so much of the findings of guilty of Specification 1 of Charge I as finds that appellant did, at Schofield Barracks, Hawaii, on or about 16 May 1998, conspire with Sergeant Dathan Octavius Chisholm, to commit an offense under the Uniform Code of Military Justice, to wit:  rape Private [S], and in order to effect the object of the conspiracy, the following overt acts were committed:  SPC Atwaters entered SPC Bradford’s room and watched while SGT Chisholm was raping PV2 [S]; when SGT Chisholm was finished, he told SPC Atwaters to have sex with PV2 [S]; SPC Atwaters approached PV2 [S], removed his pants, and raped PV2 [S]; and when SPC Atwaters was finished, he put his pants back on and watched SGT Chisholm again pull his pants down and approach PV2 [S] who was still unconscious on the couch, in violation of Article 81, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  


Reassessing the sentence on the basis of the errors noted and the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.


Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Although both appellant and SPC Helton assisted law enforcement officials by operating as sources, only appellant wore a wire.





� The government stated in their brief, without explanation, that appellant’s Grostefon assertions were without merit.
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