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ZOLPER, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of forcibly sodomizing his biological daughter, a child under twelve years of age, on divers occasions, and committing indecent acts with his biological daughter, a child under sixteen years old, on divers occasions (five specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 925 and 934.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for fifteen years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority deferred automatic forfeitures until action and then waived the automatic forfeitures for six months, but otherwise approved the adjudged sentence.


On 18 May 2005, this court ordered a new Rule for Courts-Martial [hereinafter R.C.M.] 1105 staff judge advocate (SJA) post-trial recommendation (SJAR) and new initial action by the convening authority.  United States v. Parrish, ARMY 20020916 (Army Ct. Crim. App. 18 May 2005) (unpub.).  The primary purpose of our remand was to remove speculation from the post-trial process that the convening authority might not have considered appellant’s complete clemency submission before taking action.  Following action consistent with our order, the record was returned to this court for further review.  On 10 October 2006, this court affirmed the findings, with one limited exception, and affirmed the sentence.


On 31 December 2007, the Court of Appeals for the Armed Forces (CAAF) set aside the decision of this court, and returned appellant’s case to The Judge Advocate General of the Army for submission to a convening authority for a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to address the facts underlying appellant’s claim of error as to deferral of his reduction in grade.
  On 9 January 2008, we ordered the record of trial returned for DuBay proceedings in accordance with CAAF’s order.  Specifically, the DuBay inquiry was directed as follows:

1) To develop a full factual scenario underlying Parrish’s claim that he and his wife were misinformed by both defense counsel and trial counsel as to the effect of the written pretrial agreement on his pay;

2) To consider, if applicable, whether deferment of reduction in grade was material to Parrish’s decision to enter a guilty plea; and

3) To uncover whether prejudicial legal errors occurred.

The specific language of appellant’s pretrial agreement (PTA), which forms the basis for the inquiry, is as follows:

The convening authority agrees to disapprove any confinement adjudged in excess of FIFTEEN (15) years.  The convening authority also agrees to defer any adjudged and statutory forfeitures until action and to waive statutory forfeitures for a period of six months at action.  Any other lawfully adjudged punishment may be approved.

On 18 March 2008 and 13 May 2008, a DuBay hearing was held.  At the DuBay hearing, the following colloquy ensued between the trial counsel and appellant:

TC: Okay.  I think you testified a few minutes ago that this was always going to be a guilty plea.

ACC:  Yes.

TC:  That this was--I mean there was never any doubt in your mind that--and I mean to your credit you said “I’m done. I need to get help, I need to remove myself from this situation,” and you turned yourself in, or--I mean something like that?

ACC:  This was what it was.

TC:  So you were never--you were never contemplating pleading not guilty?

ACC:  No.

TC:  Okay.  It was always going to be a guilty plea?

ACC:  Yes.

TC:  And the biggest issue or the biggest fight between Major now, Captain then Vergona and the government was a period of confinement?

ACC:  Yes.

TC:  And I mean that’s what all the back and forth was on?

ACC:  Yes. 

 The DuBay judge made the following conclusions of law:

1) The accused misunderstood the import of the PTA term deferring forfeitures.  He mistakenly believed the provision governing deferment of pay embraced a deferment of any adjudged or automatic reduction in rank.  The accused’s misunderstanding did not result from errant advice by the defense counsel, MAJ Vergona, who fully understood the law relating to these provisions and had no motive to misrepresent the impact of such a provision on the accused.  Nevertheless, the rules relating to deferment and waiver of forfeiture of pay and deferment of reduction in rank are complicated, and evidently at least two government representatives were confused concerning the import of the term relating to deferment in the PTA.

2) The deferment of reduction in grade was not material to Parrish’s decision to enter a guilty plea.

3) No prejudicial legal errors occurred.

On 11 July 2008, appellant’s record of trial was again returned to this court for further review.  On 8 August 2008, we authorized the parties to submit additional pleadings, if desired, to address any matters which arose from the DuBay hearing or the DuBay judge’s findings of fact or conclusions of law.  Both parties filed briefs with the court, which indicated that no additional pleadings were necessary, though appellant personally filed additional matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  These Grostefon matters allege that the DuBay military judge erred in his findings of fact, specifically, those regarding the communications between him and his defense counsel about the deferral of rank provision.  This case is again before the court for further review under the provisions of Article 66, UCMJ.  
LAW
Standard of Review
“Interpretation of a pretrial agreement is a question of law, which we review de novo.”  United States v. Lundy, 63 M.J. 299, 301 (C.A.A.F. 2006); United States v. Acevedo, 50 M.J. 169, 172 (C.A.A.F. 1999).  The DuBay judge’s findings of fact are reviewed under a clearly erroneous standard and conclusions of law are reviewed de novo.  See United States v. Anderson, 55 M.J. 198, 201 (C.A.A.F. 2004); United States v. Cain, 59 M.J. 285, 294 (C.A.A.F. 2001).  Appellant bears the burden of proof when attempting to overturn a guilty plea, as he must “demonstrate that a term of his pretrial agreement was violated and he, therefore, did not receive the benefit of his bargain.” United States v. Grisham, 66 M.J. 501, 504 (Army. Ct. Crim. App. 2008) (pet. denied).
Material Terms and Pretrial Agreements
Our court recently articulated the law concerning the pretrial negotiations and guilty plea agreements in Grisham, 66 M.J. at 504:
A pretrial agreement is a contract created through the bargaining process between the accused and the convening authority.  It is well established in federal and military courts that pretrial agreements will be interpreted using contract law principles.  Generally, pretrial agreements will be strictly enforced based upon the express wording of the agreements. . . .

In Grisham, appellant alleged that his second court-martial was precluded by the terms of the PTA in his first court-martial.  Grisham, 66 M.J. at 502.  However, after applying accepted contract principles to appellant’s first PTA, we found that there was no such agreement between the parties, and appellant’s alleged reliance was unjustified.  Id; see also, United States v. Acevedo, 50 M.J. 169, 172 (C.A.A.F. 1999).  In Grisham, the court looked first to the four corners of the agreement, then, out of an abundance of caution, and assuming arguendo that there was any ambiguity, to the record as a whole.  Grisham, 66 M.J. at 502.  After reviewing the whole record, our court stated:
Looking to the actions of the participants at trial we find little support for appellant’s claim that the agreement was ambiguous or other than as he understood it.  To the contrary, the record shows that appellant understood the agreement and that he knowingly and intelligently pleaded guilty in accordance with it.  
Id. at 507 (quoting Acevedo, 50 M.J. at 172).


Even assuming an ambiguity or misunderstanding, the analysis does not end there.  In such an appeal, the misunderstanding or nonperformance must relate to “the material terms of the agreement.”  See RCM 910(h)(3).  “Whether a particular collateral consequence amounts to a material matter depends upon the circumstances of the case.”  United States v. Smith, 56 M.J. 271, 273 (C.A.A.F. 2002).  See, e.g., United States v. Olson, 25 M.J. 293, 297 (C.M.A. 1987) (misunderstanding regarding administrative matters affecting restitution); United States v. Williams, 53 M.J. 293 (C.A.A.F. 2000) (misunderstanding regarding relationship between the accused's pay status and waiver of automatic forfeitures of pay under Article 58b, UCMJ, 10 USC § 858b); United States v. Hardcastle, 53 M.J. 299 (C.A.A.F. 2000) (same); United States v. Albert, 30 M.J. 331 (C.M.A. 1990) (no relief warranted where the accused's misunderstanding did not result from representations by the convening authority, trial counsel, or the military judge).
DISCUSSION


A contractual dispute similar to Grisham presents itself in appellant’s case.  Though not raised at trial, appellant alleges on appeal that he believes his PTA included a provision effecting the deferment of forfeitures; namely, that any reduction in grade would be deferred until action, providing his family deferred forfeitures at the E7 pay grade.  It is undisputed that this contingency is not within the four corners of appellant’s PTA.  Parrish, 65 M.J. at 364-65.  On appellant’s first appeal to our court, he alleged that his reliance on this special provision was the product of a sub rosa or unwritten agreement.  On his appeal to our superior court, he alleged that his reliance was the product of a misrepresentation by his defense counsel as to the terms of his agreement.  Id. at 364.  Neither this court, nor our superior court, found any merit to the claim of a sub rosa agreement.  Id.  However, the CAAF found that it was not possible to determine, from the record, whether some other misunderstanding clouded appellant’s guilty plea negotiations, and therefore ordered a DuBay hearing to seek clarification.  Id.  We now have ample evidence before us to make a determination regarding the actual understandings of all parties and the predicate basis for those understandings.

The DuBay judge found that while appellant might have “preferred that his PTA include a provision allowing for deferment of [reduction in] rank,” appellant would have continued PTA negotiations even without such a provision.  Additionally, the DuBay judge found that though appellant might have been personally confused about the terms of his PTA, it was not due to any misrepresentations by his attorney.  Furthermore, the DuBay judge found that there was no prejudicial error, as the alleged provision was not material to appellant’s decision to enter a guilty plea.  When specifically asked whether he ever intended to plead not guilty in this case, appellant answered “No,” eliminating any doubt regarding appellant’s willingness to enter into a PTA.  We agree with the findings and conclusions of the DuBay military judge.   Though appellant may have been somewhat confused during his plea negotiations, his final PTA was unambiguous and was thoroughly explained to him by his counsel and the trial judge.  Any lingering confusion by appellant was unjustified, and, furthermore, not prejudicial to his ultimate decision to plea.  As appellant stated to the DuBay judge, he would have pled guilty regardless of the inclusion of any term regarding reduction in rank.  Consequently, appellant is entitled to no relief for his alleged misunderstanding, nor did it prejudice him in any way.
DECISION

On consideration of the entire record, including consideration of the issues personally specified by the appellant, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are AFFIRMED.

Judges COOK and BAIME concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� See United States v. Parrish, ARMY 20020916 (Army Ct. Crim. App. 10 Oct. 2006) (unpub.).





[We] affirm[] only so much of the finding of guilty of Specification 6 of Charge II as finds that, appellant, did, at or near Woodbridge, Virginia, on divers occasions, between 1 May 2001 and 30 June 2001, commit indecent acts with the body of his daughter, Ms. RP, a female under sixteen years of age, not appellant’s wife, by fondling her breasts and vagina with the intent to gratify his own sexual desires, in violation of Article 134, UCMJ. . . .[we] affirm[] the sentence.





� United States v. Parrish, 65 M.J. 361, 365 (C.A.A.F. 2008).





� Appellate Exhibit 38, “Findings of Fact and Conclusions of Law in Hearing Ordered Pursuant to United States v. DuBay,” dated 24 June 2008.





�  At the DuBay hearing, testimony from two government representatives was given.  Based, in part, on that testimony, the DuBay judge states in his findings of fact: 





13) The misunderstanding on the part of PVT Parrish and his wife concerning the deferment of any reduction was exacerbated – though not caused – by government representatives. 





. . . . 





14)  There was no meeting of the minds between PVT Parrish and the government concerning the forfeiture provision of the PTA.  Both he and Mrs. Parrish erroneously believed that any reduction in his pay caused by a reduction in rank would be deferred until the CA’s action.  (emphasis added).
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