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MEMORANDUM OPINION ON REMAND
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Per Curiam:


This case comes to this court upon remand from the United States Court of Appeals for the Armed Forces.  In our initial review pursuant to Article 66, Uniform Code of Military Justice, 10 U.S.C. § 866 [hereinafter UCMJ], we modified the findings of one specification and affirmed the remaining findings.  We then reassessed the sentence in accordance with United States v. Sales, 22 M.J. 305 (C.M.A. 1986),* and affirmed a sentence, which included a fine of $1100.00.


In a supplement to appellant’s petition for grant of review to our superior court, appellant renewed her claim, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the fine should not be approved.  Specifically, appellant asserted that trial counsel promised trial defense counsel that if appellant continued to make restitution, “the Government” would recommend that the convening

*Corrected 

authority not approve the fine; that appellant continued to make efforts towards restitution; and that the Acting Staff Judge Advocate (SJA) recommended approval of the fine.
  Thereafter our superior court set aside our decision and remanded the case to us for consideration of the following specified issue:

WHETHER, WHEN TRIAL COUNSEL ADVISED DEFENSE COUNSEL PRIOR TO TRIAL IN A GUILTY PLEA CASE THAT HE WOULD ARGUE FOR A PARTICULAR SENTENCE, TRIAL COUNSEL WAS OBLIGATED TO EITHER (1) NOT ARGUE FOR A MORE SEVERE SENTENCE AT TRIAL, OR (2) TIMELY ADVISE DEFENSE COUNSEL THAT HE HAD BEEN DIRECTED BY HIS SUPERIORS TO ARGUE FOR A MORE SEVERE SENTENCE.


The specified issue assumes two facts that cannot be found within the record of trial.  See UCMJ art. 54 (record includes only materials authenticated by the signature of the military judge); Rule for Courts-Martial 1103(b)(2)[hereinafter R.C.M.](Matters submitted to the convening authority by the accused are not part of the “record.”  They are “matters attached to the record.”).  These assumed facts are:  (1)  that trial counsel advised defense counsel prior to trial that he would argue for a particular sentence; and (2)  that trial counsel had been directed by his superiors to argue for a more severe sentence.  We assume that our superior court meant for us to take these matters as true, based on the affidavit submitted at the appellate level, for the purpose of determining whether such facts could lead to relief or additional fact finding.  Since both parties appear to agree to these “assumed facts,” we accept* them as true.  United States v. Ginn, 47 M.J. 236, 248 (1997).  

For the reasons stated below, we conclude that appellant is entitled to no relief.

FACTS


Prior to trial, appellant’s trial defense counsel discussed the case with the trial counsel.  During this discussion, defense counsel asked trial counsel what sentence he intended to request.  Trial counsel stated that he intended to argue for a bad conduct discharge and one year confinement.  They discussed forfeitures and trial counsel informed defense counsel that he would not ask for forfeitures so that appellant could continue to make restitution.  We have again thoroughly reviewed the record of trial and find that neither these discussions, or any subsequent exchanges between counsel, created a sub rosa agreement between the parties or their agents.  See United States v. Klinko, 36 M.J. 69 (1992)(citing UCMJ art. 66(c))(summary disposition), aff’d on remand, 36 M.J. 840 (A.C.M.R. 1993), aff’d, 38 M.J. 224 (C.M.A. 1993), cert. denied, 510 U.S. 1090 (1994).

At trial, appellant pled guilty to two of three charges—larceny and false swearing.  The plea was entered without the benefit of a written pretrial agreement.  When the military judge asked trial counsel if a fine would be authorized, he answered in the affirmative.  Trial defense counsel did not object and in fact concurred with trial counsel’s response.  Shortly thereafter, the military judge asked both counsel if there were “any unwritten agreements or understandings.”  Both counsel assured her there were not.
  During sentencing, trial counsel argued for at least two years confinement, a bad-conduct discharge, total forfeitures, and a fine equal to the amount stolen.  Defense counsel lodged no objection to the argument.  The court sentenced appellant to a bad conduct discharge, three months confinement, reduction to the grade of E1, and a fine of $1700.00.
  No forfeitures were adjudged.


After trial, defense counsel discussed the sentencing argument with trial counsel and trial counsel informed her that his superiors had directed him to argue for a stiffer penalty than the one he had intended to seek.  Defense counsel, in turn, informed trial counsel that appellant had been making restitution and desired to continue making the voluntary payments.  Trial counsel then assured her that if appellant made full restitution prior to final action, “the Government” would recommend to the convening authority that the fine not be approved.  Defense counsel relayed this conversation to appellant who continued to make restitution.  Prior to the convening authority’s action, the SJA was told by defense counsel (and appellant) that partial restitution had been made and that additional restitution was planned for.
  In the SJA’s Post-Trial Recommendation, the Acting SJA recommended that the convening authority approve the sentence as adjudged, to include the fine.

ANALYSIS


Trial counsel is the Government’s courtroom advocate.  United States v. Fisher, 45 M.J. 159, 161 (1996)(emphasis added).  In that capacity, trial counsel can and does bind the Government.  Id.  The decision of whether or not to enter into a pretrial agreement is reserved to the convening authority.  Id.  If answered in the affirmative, the first part of the specified issue would create a binding unilateral, de facto, pretrial promise.  The closest analogy would be to that of a pretrial agreement.  Since trial counsel cannot enter into a pretrial agreement—a tactic which is mutually beneficial—certainly trial counsel cannot grant unilateral promises outside the trial itself, which then bind the Government.  In this case, the discussion allegedly took place prior to trial.  Therefore, trial counsel was without authority to grant a unilateral promise.  He was bound to zealously represent his client by pursuing justice—even if that meant amending his planned argument.  Additionally, trial defense counsel, a major in the Judge Advocate General’s Corps, knew or should have known that trial counsel’s pretrial disclosure of his planned argument did not bind the Government to that planned argument.  Because trial defense counsel possessed this actual or imputed knowledge, trial counsel was not obligated to inform her that the Government had amended its planned argument.


Additionally, trial counsel’s disclosure of his planned argument did not amount to a sub rosa agreement.  Nothing about the discussion has been painted as confidential or secret.  Secondly, neither counsel nor appellant considered the discussion an agreement.
  Both trial and defense counsel have an obligation to disclose the existence of a pretrial agreement.  Where the military judge properly inquires and receives assurances from an appellant that no sub rosa agreements exist, appellate courts should not consider inconsistent post-trial assertions.  United States v. Muller, 21 M.J. 205, 207 (C.M.A. 1986)(citing United States v. Cooke, 11 M.J. 257 (C.M.A. 1981)).  This is equally so when an appellant pleads guilty without a written pretrial agreement.  United States v. Myles, 7 M.J. 132, 133-134 (C.M.A. 1979).  Based on the assertions of counsel and appellant, and the lack of any evidence contradicting those assertions, we find no sub rosa discussions or agreement present in this case.


Even if one concludes that some form of mutual agreement was present in this case, the defense must ask the military judge for relief to adequately preserve any issue based on a perceived compromise of that agreement.  Fisher, 45 M.J. at 161; United States v. Causey, 37 M.J. 308, 311 (C.M.A. 1993).  Since this was not done and there is no evidence of plain error, we hold that the issue was forfeited.  Id. at 162.  

Finally, nothing that has come to light since trial suggests that appellant’s decision to make restitution, unconditionally plead guilty, and present the sentencing case which she did, resulted from the discussion between trial counsel and trial defense counsel.  Id. at 162 (citing Strickland v. Washington, 466 U.S. 668 (1984)).  Accordingly, there is no occasion here to upset the sentence or to order a fact-finding hearing.


We are concerned, however, with the demonstrated misunderstandings of counsel as they relate to authority, tactics, and professional and legal responsibility, in this case.  

First, appellate defense counsel acknowledges that defense counsel’s pretrial discussion with trial counsel was to ensure that trial counsel was aware that appellant was in the process of making restitution.
  Appellate defense counsel also acknowledges that there is no requirement for trial counsel to disclose a planned argument.  Second, in this case there is no evidence of untruthfulness on the part of trial counsel whatsoever.  Defense counsel’s affidavit states that trial counsel informed her that he intended to argue just as he had indicated.  Third, and unfortunately for appellant, trial counsel’s “superiors” neutralized defense counsel’s pretrial advocacy.
  Once the trial began, based on the normal fast pace of trials and unforeseen circumstances, trial counsel was free to deviate from those “marching orders,” as he felt necessary.  Fourth, appellate defense counsel asserts that unless trial counsel are bound by their disclosed plans or required to divulge amendments to those plans, communications between opposing counsel will be severely chilled.
  We categorically reject this contention.  Creating such a rule would likely have an even greater chilling effect than envisioned by appellate defense counsel, clearly hampering communications to the detriment of both parties.  Thus, if the Government were bound by idle conversation, wise chiefs of justice and staff judge advocates would simply preclude such communications, leading to fewer pretrial agreements and decreased ability of accused soldiers to obtain favorable benefits.  Finally, post-trial clemency discussions between counsel involving restitution and the increased chance of receiving a favorable post-trial disposition based on such restitution is neither inappropriate nor unusual.

Even if appellant had made full restitution, at worst, appellant has presented a case where trial counsel was unable to deliver a positive recommendation.  Likewise, trial defense counsel was unable to deliver.  There is no evidence that either did anything other than put forth their best efforts in an unsuccessful attempt.  Accordingly, appellant is not entitled to the sentencing relief she seeks.

The findings of guilty and the sentence as amended and reassessed in our 16 September 1996 opinion are affirmed.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In our earlier review we considered this alleged error and found it to be without merit.  United States v. Pipkin, ARMY 9600192, slip op. at 1 (Army Ct. Crim. App. 16 Sept. 1996)(unpub.).
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� Upon receiving these assurances the following exchange ensued:





MJ:  Well, is there an understanding, however, that the government will not go forward and prove up Charge II?





TC:  The government intends to dismiss Charge II, and we can do that at this time if you wish, Your Honor.





MJ:  Okay.  Is that—I suppose we should consider that an unwritten agreement and we’ll just put it on the record as such.





� We note that a fine was a proper monetary penalty in this case.  Rule for Courts-Martial 1003(b)(3) discussion states, “A fine normally should not be adjudged against a member of the armed forces unless the accused was unjustly enriched as a result of the offense of which convicted.”  In this case appellant was unjustly enriched, and, at the time the sentence was adjudged, no evidence was before the sentencing authority indicating any of that unjust enrichment had been disgorged.  More importantly, a fine would have been a proper monetary penalty even if appellant had made full restitution prior to sentencing.  Rule for Court-Martial 1003 does not authorize restitution as a component of a lawful sentence.  United States v. Robertson, 27 M.J. 741, 743 (A.C.M.R. 1988), pet. denied, 28 M.J. 443 (C.M.A. 1989)(comparing R.C.M. 1003 with 24 U.S.C. § 44); see also United States v. Smith, 44 M.J. 720, 722 (Army Ct. Crim. App. 1996)(citing United States v. Cuen, 9 U.S.C.M.A. 332, 337 n.5, 26 C.M.R. 112, 117 n.5 (1958)).


  	The purpose of a fine is to punish the offender and deter similar misconduct by others.  Smith, 44 M.J. at 722 (citing Robertson, 27 M.J. at 743).  A fine was even more appropriate in this case as no forfeitures were adjudged.  Id. n.2 (citing United States v. Williams, 18 M.J. 186, 189 (C.M.A. 1984)).  Finally, while not serving as restitution, military courts have consistently held that loss occasioned by an accused’s offenses is an acceptable method of determining an appropriate fine, even if recoupment has occurred prior to sentencing.  United States v. Olson, 25 M.J. 293 (C.M.A. 1987).





� At the time clemency matters were submitted, appellant, defense counsel, and all government agents were in agreement that appellant had inflicted $1700.00 in financial damages on her victims.  Of that $1700.00, appellant and her defense counsel both claimed that $1100.00 had been repaid. 





� After asking trial counsel what he calculated the maximum punishment to be, the following exchange ensued:





MJ:	How about a fine?





TC:	A fine I believe would be authorized in this case because of the issue of unjust enrichment.





MJ:	Okay, thank you.  Major Prugh [defense counsel], do you concur?





DC:	Yes, we do.





MJ:	Okay, very well.  Private Pipkin, based upon your guilty plea, the maximum authorized punishment in this case is a fine, . . . .  Do you understand that?





ACC:	Yes, ma’am.





MJ:	Now, do you have any questions as to the sentence that could be imposed as a result of your guilty plea?





ACC:	No, ma’am.





MJ:	And, Captain Cowhig, is there a pretrial agreement in this case?





TC:	There is not, ma’am.





MJ:	Okay, thank you.  Now Counsel, even though there is no formal pretrial agreement, are there any unwritten agreements or understandings in this case?


TC:	No, ma’am.





DC:	No, there are not, Your Honor.





. . . .





MJ:	. . . .  Private Pipkin[, n]ow, has anyone made any agreements with you or any promises to get you to plead guilty in this case?





ACC:	No, ma’am.


� Appellant further acknowledges that this discussion was merely an exchange of information and did not consummate a sub rosa agreement.  Defense counsel’s decision seems to be a competent pretrial tactic.  She got the ear of her soon-to-be-trial adversary and sold him on the idea of arguing for minor confinement and no financial punishment.





� There is nothing improper in a superior’s guidance or even specific direction to a trial counsel.  All attorneys with duties in a prosecution office are required to follow the ethical directives of their supervisors.  Judge advocates are also military officers, and thus, required to follow the legal directives of their military superiors.  There is nothing unethical about a supervising judge advocate directing a trial counsel to proceed in a manner that is legal, ethical, and which represents the client and justice.  Trial counsel are bound to follow such directions, until the trial begins.  During the actual trial, trial counsel’s responsibilities change.  Before and after trial, trial counsel are legal advisors to their specific commands and staff attorneys within the Office of the Staff Judge Advocate.  In the courtroom, trial counsel are the direct representative of the Government.  Thus, this trial counsel entered the courtroom with proper “marching orders.”





� Initially, we note that case law does not support such a concept.  Thus, where the prosecution’s theory of culpability changes during trial from that noted to the defense pretrial and such change is not revealed, no basis to impugn the validity of a resultant conviction exists.  United States v. Looney, 48 M.J. 681, 687 (Army Ct. Crim. App. 1998)(citing United States v. McDonald, 4 U.S.C.M.A. 130, 15 C.M.R. 134 (1954)).  More importantly, neither defense counsel or government counsel should rely solely on “chit chat” when forming their trial strategy.  Forcing counsel to abide by every plan mentioned in conversation with opposing counsel would do nothing to facilitate the fair administration of justice.





� This is the type of lawyerly work in which counsel for both parties should be engaging.  However, it should be accomplished in a more educated and professional manner than any of the counsel in this case accomplished.  First, the post-trial issue arose because trial counsel did not have the professional courtesy to inform defense counsel that he was not going to argue as previously represented.  While such an omission does not amount to error or ethical violation, it does create a relationship of distrust between individual counsel.  Second, trial counsel should make clear that he only has the power to recommend clemency to the chief of justice or to write a memorandum for attachment to an accused’s clemency petition.  Post-trial, he should never allow any impression that he is speaking on behalf of the government to exist.  Finally, defense counsel should know the limits of trial counsel’s authority and should inform the accused accordingly.   
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