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------------------------------------
MEMORANDUM OPINION 
------------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
COOK, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of failure to repair, disrespect toward a superior commissioned officer (two specifications), disrespect toward a superior noncommissioned officer (four specifications), disobeying a noncommissioned officer (four specifications), and wrongful use of marijuana (three specifications), in violation of Articles 86, 89, 91, and 112a Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 886, 889, 891, and 912a.  The military judge sentenced appellant to confinement for nine months and a bad-conduct discharge.  The convening authority approved only so much of the sentence as provided for seven months confinement and a bad-conduct discharge.  The convening authority also credited appellant with seventy-seven (77) days of confinement credit toward her sentence. 

On 11 June 2008, after review of all matters presented, including two assignments of error, this court affirmed the conviction.
  On 9 December 2008, our superior court granted appellant’s petition for grant of review as to the following issue:
WHETHER APPELLANT’S TRIAL DEFENSE COUNSEL WAS INEFFECTIVE FOR FAILING TO REQUEST ARTICLE 13 CREDIT FOR ALLEGED ILLEGAL PRETRIAL PUNISHMENT INFLICTED ON APPELLANT.
FACTS
The allegation of ineffective assistance of counsel derives from a 5 October 2007 affidavit appellant submitted with her original brief to our court.  In this affidavit, she described “The Top-Ten Soldiers” unit created by the First Sergeant (1SG) and consisting of soldiers facing court-martial or separation for misconduct; asserted a list of “The Top-Ten Soldiers” was posted on the executive officer’s desk and would be seen by soldiers signing in or out of the unit; explained that “The Top-Ten Soldiers” were segregated and not assigned many tasks; stated that while at formations with other soldiers, the cadre would refer to “The Top-Ten Soldiers” as “shitbags”; said other soldiers would sing songs about them; identified by name a member of the cadre who would often joke in front of crowds about being careful, “or you would end up like one of them [a top-ten soldier], in the brig;” and portrayed herself as shackled and handcuffed during her unit’s last daily formation, while her 1SG informed the unit that some improvements were being made and appellant was about to be locked up and “one was down, nine to go.”  Also in this affidavit, appellant asserted her trial defense counsel, Captain (CPT) D, never informed her the treatment she received violated Article 13, and she was sure he was aware of her being placed in “The Top-Ten Soldiers” unit.   
As part of its grant, our superior court directed we obtain an affidavit from appellant’s trial defense counsel, CPT D, responding to appellant’s allegation of ineffective assistance of counsel.  On 23 December 2008, we ordered appellate government counsel to obtain such affidavit, to include answering the following questions.    
a.  Was CPT D aware of the appellant’s alleged placement on a “Top-Ten Soldiers” unit list?  If not, why? 
b.  Did CPT D present any evidence of this “Top-Ten Soldiers” unit list at trial, for the purpose of Article 13 credit, or for any other purpose?  If not, why?
c.  Did CPT D prevent appellant from presenting any evidence of this “Top-Ten Soldiers” unit list to the military judge during her unsworn statement?
On 15 January 2009, appellate government counsel submitted an affidavit from appellant’s trial defense counsel, CPT D.
  In his affidavit, CPT D responded to the above questions as follows.
a.  He was not aware of appellant’s placement on a “Top-Ten Soldiers” unit list.  He only heard the term “Top-Ten Soldiers” once during a consultation he had with appellant while she was in pretrial confinement.  Specifically, appellant mentioned she was one of the “Top-Ten Soldiers,” a term he believed she used sarcastically in reference to her troubles in her unit.  When questioned about the term and where it came from, appellant replied she and her friends used the term to describe themselves based upon their misconduct and getting into trouble.  Appellant did not indicate the chain of command had any involvement in this term.  Also, there was no mention of any member of the unit singing songs about the “Top-Ten Soldiers” being kept in a separate platoon, or of any list the commander kept and posted with the “Top-Ten.”  
b.  He did not present any evidence of the “Top-Ten Soldiers” unit.  During the same consultation with appellant referenced above, he also rehearsed the script from the Military Judges’ Benchbook that would be used during her court-martial, including the portions asking about pretrial punishment.  During this rehearsal, he explained to appellant if she felt punished in any way prior to trial, she could ask for pretrial punishment credit.  He discussed examples of pretrial punishment; while unable to recall specific examples he gave to appellant, he stated his normal course of practice was to give examples related to commanders removing rank prior to trial, superiors assigning harsh or humiliating duties, and the chain of command singling out a soldier in formation as an example for others not to follow.  He told her that anything the chain of command may have done to her could possibly be pretrial punishment.  He explained the difference between pretrial punishment and pretrial confinement.  After this advice, appellant responded she had not been mistreated.  Additionally, on the day of trial, CPT D briefly reviewed the script once again with appellant and advised this was her last chance to tell him anything that could affect her case.  Appellant responded she was ready.  When appellant mentioned the “Top-Ten” briefly during her providence inquiry, trial defense counsel did not mention anything because of his understanding of what the term meant.  Further, he did not bring up any issue of possible Article 13 credit, to include during questioning of government sentencing witnesses, because he was unaware of any details concerning the “Top-Ten” that appellant alleged in her 5 October 2007 affidavit.  Finally, while preparing to submit matters pursuant to Rules for Courts-Martial 1105 and 1106, he spoke with appellant about possible methods to get her sentence reduced, to include bringing up issues not presented at trial.  Appellant did not bring up any issues related to the “Top-Ten.”
c.  He did not prevent appellant from presenting any information about the “Top-Ten [Soldiers]” during her unsworn statement.  He is certain he gave her the opportunity to discuss any outstanding issues not covered by him during the guilty plea.  

On 16 March 2009, appellate defense counsel submitted a Supplemental Brief on Behalf of Appellant, requesting this court either:  (1) determine appellant’s trial defense counsel was ineffective in failing to investigate her claims of illegal pretrial punishment and disapprove appellant’s bad conduct discharge; or (2) order a DuBay hearing
 to address appellant’s allegation that her trial defense counsel was ineffective when he failed to raise the issue of illegal pretrial punishment.  Appellant contended that a DuBay hearing was required because “[t]his is a case of competing post-trial affidavits in which a DuBay hearing is required to resolve material inconsistencies in the post-trial affidavits.”  See United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997) (concluding that, “Article 66(c) does not authorize a Court of Criminal Appeals to decide disputed questions of fact pertaining to a post-trial claim, solely or in part on the basis of conflicting affidavits submitted by the parties.”).
Appellant’s Supplemental Brief included a second affidavit by appellant sworn to on 16 March 2009, stating the following:  
During consultations with [CPT] D, I informed him of the “Top Ten Soldiers” Unit, but I do not know why he believed that it was a term that I used sarcastically.  I told him about what was going on before my confinement, and that I had contacted an equal rights worker on Fort Gordon about it, Sergeant Major Jones.  I told him that my Captain told Sergeant 1st Class Craigan to stop calling us “shitbags” in front of me because Sergeant Major Jones had come to him about this issue.  I remember [CPT] D telling me that was good information and I might get time off for it.  At the time he had a heavy case load and maybe he just cannot remember all the details.  I believed [CPT] D considered the information, but determined it was not illegal, and thus did not raise it at my court-martial.
On 9 April 2009, appellate government counsel filed a responsive pleading, asserting appellant’s assignment of error lacked merit.  Briefly, government counsel argued appellant failed to meet the legal test for ineffective assistance of counsel established by Strickland v. Washington.
  Government appellate counsel also contended a DuBay hearing was not required because neither the fourth nor fifth Ginn factors had been met:  that is, (1) taking appellant’s claims as factually adequate, the appellate filings and the record as a whole compellingly demonstrate the improbability of those facts; and (2) there is no inconsistency or conflict with CPT D’s affidavit or those of the appellant pertaining to his inquiry into the “Top Ten Soldiers” unit.  See Ginn, 47 M.J. at 248 (discussing the principles to be applied in deciding whether a post-trial evidentiary hearing is required).
Regarding the need for a DuBay hearing, we agreed with appellate defense counsel that this case involved a disputed question of fact pertaining to appellant’s post-trial claim of ineffective assistance of counsel, and, as such, we were not authorized under Article 66(c), UCMJ, to resolve this dispute based solely or in part on the basis of the conflicting affidavits submitted by the parties.  See Ginn, 47 M.J. at 243.  Specifically, appellant’s affidavits asserted she advised defense counsel about the “Top-Ten Soldiers” unit, and even told him she elicited the support of an equal opportunity adviser to stop alleged harassment she suffered as a member of that unit.  Captain D’s affidavit contended appellant only used the term “Top-Ten Soldiers” sarcastically as a description of herself and friends when they engaged in misconduct or got into trouble.  We found these competing affidavits created a factual dispute as to whether appellant gave her defense counsel sufficient 
information to reasonably cause him to make an inquiry into potential Article 13 violations, and subsequently request credit as appropriate.
  

Prior to ordering a DuBay hearing, we also considered whether we were able to resolve the case under the second prong of the Strickland test for ineffective assistance of counsel; that is, if we assumed error (that then CPT D failed to conduct a reasonable pretrial investigation into potential Article 13 credit, and such credit would have been appropriate), whether such error was otherwise prejudicial.  See Strickland, 466 U.S. at 687.  We found if we assumed such error under the second prong of Strickland, then there would be a reasonable probability the result of the proceeding may have been different (i.e., the appellant receiving Article 13 credit resulting in less time spent in confinement).  
Because of the conflicting affidavits and the potential for prejudice, we ordered a DuBay hearing on 28 April 2009 to determine the merits of appellant’s allegations and whether her trial defense counsel was ineffective for failing to request Article 13 credit for alleged illegal pretrial punishment.  The DuBay military judge conducted a thorough hearing on 24 June 2009, and rendered extensive findings of fact and conclusions of law on 22 October 2009. 

Briefly, the DuBay military judge found that:  appellant suffered maltreatment and harassment while a member of a “Top-Ten” group comprised of soldiers facing disciplinary or administrative action; prior to trial, then CPT D was familiar with Article 13 punishment and explained such punishment to appellant by providing both a definition and examples; despite several meetings with CPT D, appellant did not disclose any information related to her maltreatment or harassment; appellant only made a vague reference to CPT D about belonging to a “Top-Ten” group, and gave no indication this was derogatory in any way or was anything other than a moniker she and other members of the group called themselves; despite knowing about Article 13 and believing she was punished as a member of a “Top-Ten” group, appellant did not disclose such information to the military judge when specifically asked if she had undergone such punishment; during her guilty plea colloquy, appellant knew she was waiving any motion pertaining to illegal pretrial punishment, including under Article 13; and CPT D interviewed appellant’s chain of command, but no one provided any information which would cause him to inquire further into potential Article 13 credit. 
In sum, the DuBay military judge applied the applicable law and found CPT D did not have sufficient evidence before him from which to reasonably inquire further, and, therefore, was not ineffective for failing to request Article 13 credit for alleged illegal pretrial punishment.  

LAW AND DISCUSSION
The right to counsel under the Sixth Amendment includes “the right to the effective assistance of counsel.”  Strickland, 466 U.S. at 686 (citing McMann v. Richardson, 397 U.S. 759, 771, n. 14 (1970)); Dobson, 63 M.J. at 10.  “Ineffective assistance of counsel involves a mixed question of law and fact.”  United States v. Paxton, 64 M.J. 484, 488 (C.A.A.F. 2007) (citing United States v. Davis, 60 M.J. 469, 473 (C.A.A.F. 2005)).  Factual findings are reviewed under a clearly erroneous standard, but a de novo standard of review is used to ultimately determine whether there was ineffective assistance of counsel and prejudice to the appellant.  Id.  “On appellate review, there is a ‘strong presumption’ that counsel was competent.”  Dobson, 63 M.J. at 10 (internal citations omitted).  
In Strickland, the Supreme Court established the following two-prong test for ineffective assistance of counsel:
First, the defendant must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.  
466 U.S. at 687; United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  
Our superior Court has provided guidance for analyzing and applying the Strickland two-prong test:  
Under the first prong of Strickland, which examines the issue of deficiency in performance, we ask:  (A) Are appellant’s allegations true?  (B) If so, is there a reasonable explanation for counsel’s actions?  (C) If there is no reasonable explanation, did defense counsel’s level of advocacy fall measurably below the performance ordinarily expected of fallible lawyers?  
Dobson, 63 M.J. at 10.  See also United States v. Grigoruk, 56 M.J. 304, 307 (C.A.A.F. 2002) (applying a three-prong test to determine if the presumption of competence has been overcome). 
If counsel’s performance was deficient, the defense must then prove prejudice under the second prong of Strickland.  The defense must demonstrate “a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694; Dobson, 63 M.J. at 10.  “[I]f we conclude that any error would not have been prejudicial under the second prong of Strickland, we need not ascertain the validity of the allegations or grade the quality of counsel’s performance under the first prong.”  Dobson, 63 M.J. at 10 (quoting United States v. Saintaude, 61 M.J. 175, 179-80 (C.A.A.F. 2005)).

We agree with the DuBay military judge’s findings of fact and conclusions of law.  Having had Article 13 illegal pretrial punishment adequately explained to her by CPT D prior to trial, appellant held the key to providing information necessary to cause her counsel to investigate the alleged illegal pretrial punishment.  However, appellant failed to provide facts to her counsel indicating she suffered illegal punishment.  Her failure to provide such facts prior to trial and during her guilty plea reasonably explains why her counsel did not pursue Article 13 credit on her behalf.  
Accordingly, having analyzed the first prong of Strickland in accordance with our superior court’s guidance in Dobson, we find appellant’s counsel was neither deficient nor ineffective in failing to request Article 13 credit for the illegal pretrial punishment inflicted on appellant.  As such, we need not consider prejudice under the second prong of Strickland based on our finding that appellant received effective assistance of counsel.
CONCLUSION
On consideration of the entire record, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are affirmed.
Senior Judge JOHNSON and Judge BAIME concur.  
FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant’s two assignments of error were: I. THE UNUSUAL PRETRIAL STIGMATIZATION, SEPARATION, AND CONDEMNATION OF APPELLANT CONSTITUTED ILLEGAL PRE-TRIAL PUNISHMENT IN VIOLATION OF ARTICLE 13, UCMJ, AND THE MILITARY JUDGE COMMITTED PLAIN ERROR IN FAILING TO FURTHER INQUIRE INTO APPELLANT’S “MEMBERSHIP” IN THE “TOP TEN SOLDIER’S” UNIT; and II.  APPELLANT’S TRIAL DEFENSE COUNSEL WAS INEFFECTIVE IN FAILING TO REQUEST ARTICLE 13 CREDIT FOR THE ILLEGAL PRE-TRIAL PUNISHMENT INFLICTED ON APPELLANT.


� At the time of this affidavit, Captain D had been promoted to Major; however, for consistency to the reader, he remains identified as Captain D.


� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  


� 466 U.S. 668 (1984).  See also United States v. Dobson, 63 M.J. 1 (C.A.A.F. 2006) (applying Strickland).  See infra LAW AND DISCUSSION.  


� Although appellant’s pretrial agreement contained a provision waiving all motions except those listed in Rule for Courts-Martial 907(b)(1), the record of trial makes clear that an Article 13 motion was not considered; in fact, the appellant agreed with the military judge that she really was not giving up anything because there were no motions.  Accordingly, we will not entertain the government’s “waiver” argument in this case as it pertains to the issue of ineffective assistance of counsel.  
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