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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of operating a car while drunk, controlling a truck when the alcohol concentration in his breath exceeded 0.10 grams of alcohol per 210 liters of breath or greater, rape, forcible sodomy, assault and battery, indecent assault (two specifications), and kidnapping in violation of Articles 111, 120, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 911, 920, 925, 928, and 934.  The appellant was sentenced to confinement for six years, reduction to pay grade E-1, and a dishonorable discharge.  Pursuant to the pretrial agreement, the convening authority approved the sentence as adjudged but suspended all confinement in excess of five years for a period of five years from the date of trial.  

We have carefully considered the record of trial, the appellant's assignments of error,
 and the Government's response.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts


While the providence inquiry and stipulation of fact paint a disjointed time-event sequence, from our review of the record of trial, it is clear what transpired and in what sequence the events occurred on the evening of 30 August 1999.
  The appellant, over the course of several hours, consumed approximately two gallons of beer.  He had dinner with his victim, Seaman Recruit V (SR).  After eating, and although intoxicated, he left in his car with SR as his only passenger.  As the appellant said during the providence inquiry:

[W]hen we left -- from where we ate -- she wanted me to take her to -- back to the base [Naval Station Mayport, Florida].  Instead, of taking a left to go back to the base, I took a right to go to Georgia.  And -- when we got up to [Interstate] 95 -- she asked to -- for me to let her out and I told her, "No, not here -- you're not going to get out of the vehicle in the middle of nowhere" -- you know -- "and have to walk back."

Record at 50; accord Prosecution Exhibit 1 at ¶ 7.


As the appellant drove SR in and around "the middle of nowhere," he sexually assaulted her:

ACC: Before we got to -- the side road that I pulled off -- I was rubbing on her -- first, through her pants and then I went down into her pants and put my finger inside her vagina.

MJ:  Okay.

ACC: She was trying to move over but I kept pulling her back by her pants --

MJ:  I see.

ACC: By her shorts.

MJ:  So, while you were doing this, she was moving to indicate her lack of consent, is that right?

ACC: Yes, sir.

MJ:  Any doubt in your mind that that's what she was doing?

ACC: No, sir.

MJ:  At any time, did she indicate to you or tell you that she consented to this?

ACC: No, sir.

MJ:  And, in fact, she indicated otherwise, isn't that right?

ACC: Yes, sir.

MJ:  But, you continued to do it?

ACC: Yes, sir.

Record at 41 (emphasis added).


At some point, "on the way back from Georgia, [he] stopped on a side road."  Id. at 32.  

ACC: Once we got to -- where I parked at, sir, I was -- massaging her breasts through her shirt first and then went underneath her shirt and massaged them and eventually -- had them in my mouth.

MJ:  Now, did she consent to this?

ACC: No, sir.

MJ:  How do you know that?

ACC: When I tried to go under her shirt, she tried to pull her shirt down the first time -- and I pulled it up again and -- carried on with my actions.

MJ:  Okay.  At any time during these actions, whether it was using your hand or using your mouth on this woman's breasts, did she indicate to you that she consented?

ACC: No, sir.

MJ:  In fact, she took actions like trying to pull down her shirt and things like that to indicate clearly to you she did not consent, is that right?

ACC: Yes, sir.

Id. at 45-46 (emphasis added).


Thereafter, while the car was stopped, the appellant engaged in oral sex with SR:

ACC: I was performing oral sex on [SR] -- she asked me to stop and I chose not to stop.

. . .  .

ACC: I was trying to get her worked up.


. . . .

MJ:  . . . [S]he's disrobed or not?

. . . .

ACC: Yes, sir.

MJ:  And initially, she consented to this conduct?

ACC: Yes, sir.

MJ:  And, at some point, while you were engaging in this conduct, she said "stop."

ACC: Yes, sir.

MJ:  And, you elected not to stop?
ACC: Yes, sir.

. . . .

MJ:  Okay.  Any doubt in your mind that that's what was occurring?

ACC: No doubt, sir.

MJ:  Okay.  Any doubt in your mind that you--that she said "stop"?

ACC: No doubt, sir.

. . . .

MJ:  And, that you understood what she meant?

ACC: Yes, sir.

. . . .

MJ:  You just elected not to stop?

ACC: Yes, sir.

MJ:  And, you continued on?

ACC: Yes, sir.

Id. at 37-38 (emphasis added).


The above actions culminated in an act of sexual intercourse:

MJ:  And, your perspective is that she consented to this behavior?

ACC: Yes, sir, at the time.

MJ:  Okay, so at that point, you're engaged in this behavior and she says, what?

ACC: "We shouldn't be doing this, you need to stop."

MJ:  Okay, did you understand what she said?

ACC: Yes, sir.

MJ:  Did you stop?

ACC: No, sir.

MJ:  Why not?

ACC: Because I thought I was close to climax.

MJ:  All right, so despite the fact that you understood her, you decided not to stop to satisfy your own desires, is that right?

ACC: Yes, sir.

MJ:  What happened then?

ACC: Then, she told me again to stop and pushed me.

MJ:  Okay.

ACC: She hit me in the chest.

MJ:  All right, and when she hit you, you stopped?

ACC: Yes, sir.

MJ:  Now, at the time she told you to stop initially, did you understand what she meant?

ACC: Yes, sir.

MJ:  Any doubt in your mind what she meant?

ACC: No, sir.

MJ:  But, you continued, is that correct?

ACC: Yes, sir.

MJ:  Knowing that she wanted you to stop?

          ACC: Yes, sir.

Id. at 32-33 (emphasis added).

Providence of the Guilty Pleas


In his third assignment of error, the appellant alleges that his pleas to rape, forcible sodomy, and indecent assault are improvident.  The crux of his argument is that:

The providency inquiry brought to light at least two potential defenses.  Mistake of fact and withdrawn consent were raised by the Accused's [sic] account of the night of 30 August 1999.  For each sexual act, [the] Appellant testified that the woman initially consented or did not make her lack of consent known.

Appellant's Brief of 18 Oct 2001 at 17.  We disagree.

A military judge may not accept a guilty plea to an offense without first inquiring into its factual basis.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  PRIVATE "TYPE=PICT;ALT=Jump to previous core term" Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide a factual basis for a guilty plea.  United States v. Outhier, 45 M.J. 326, 331 (1996)(citing United States v. Terry, 21 C.M.A. 442, 45 C.M.R. 216 (1972)).  PRIVATE "TYPE=PICT;ALT=Jump to previous core term"The accused "must be convinced of, and able to describe all the facts necessary to establish guilt."  Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2000 ed.), Discussion.  Acceptance of a guilty plea requires the accused to substantiate the facts that objectively support his plea.  United States v. Schwabauer, 37 M.J. 338, 341 (C.M.A. 1993); R.C.M. 910(e).  To impart the seriousness of the Care inquiry, an accused is questioned under oath about the offenses to which he has pled guilty.  R.C.M. 910(e). 


Likewise, PRIVATE "TYPE=PICT;ALT=Jump to previous core term"a military judge "may not arbitrarily reject a guilty plea."  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  The standard of review to determine whether a plea is provident is whether the record of trial reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Such rejection must overcome the generally applied waiver of the factual issue of guilt inherent in a voluntary plea of guilty.  The only exception to the general rule of waiver arises when an error prejudicial to the substantial rights of the appellant occurs.  Art. 59(a), UCMJ; R.C.M. 910(j).


As the extensively quoted providence inquiry clearly indicates, on 30 August 1999, SR is in a car, alone, at night, with the appellant who was intoxicated.  Rather than complying with SR's request to be driven back to the base in Mayport, Florida, the appellant abducts SR and drives off into "the middle of nowhere" Georgia.  Along the way he tries to - and does - indecently assault her.  Each time she tries to pull away from him, he physically pulls her back to him.  He then pulls off the interstate and stops on some back road.  He again indecently assaults her.  She physically manifests her lack of consent by pulling down her shirt, which he brushes aside.  He performs an act of oral sex upon her, she says stop; but he continues.  He subsequently has intercourse with her.  When she says stop, he doesn't.  She attempts to push him away but to no avail.  She then strikes him in the chest and he, finally, stops.


At trial the military judge carefully explained the elements of all charged offenses and the applicable definitions.  The military judge specifically stated, in regard to both the rape and sodomy charge, that if a person "fails to make her lack of consent reasonably manifest by taking such measures of resistance that are called for by the circumstances, the inference may be drawn that she consented."  Record at 30; accord Record at 36.  The appellant readily acknowledged his understanding of the elements and applicable definitions.    

Throughout the providence inquiry the appellant was unwaveringly consistent.  He succinctly indicated he knew exactly what he was doing when he was doing it; i.e., his intoxication is not a defense to any charge.  Second, he repeatedly acknowledged that SR clearly manifested to him at the time her lack of consent to the commencing, or continuing, of each particular sexual act.  Nevertheless, he said he disregarded - for his personal reasons - her protestations consisting of both oral and physical acts.

"We will not allow [the] appellant to throw a penalty flag and prevail after he has admitted on the record to each element of the charged offenses which remain uncontradicted to date."  United States v. Russell, 50 M.J. 99, 100 (1999).  "The military judge is not required by any known authority to embark on a mindless fishing expedition to ferret out or negate all possible defenses or potential inconsistencies.  The trial judge is only required to deal with those potential issues raised in the providence inquiry responses or by evidence presented during trial indicative of inconsistency or defense."  United States v. Jackson, 23 M.J. 650, 652 (N.M.C.M.R. 1986).  The appellant has not demonstrated any substantial basis in law or fact to question his pleas.  Prater, 32 M.J. at 436.  This assignment of error, is therefore, denied.

Incomplete Record of Trial 


In his second assignment of error the appellant asserts that the record of trial is incomplete because it does not include "a ruling by the Military Judge affecting [his] right to enter pleas."  Appellant's Brief of 18 Oct 2001 at 10.  We disagree with the appellant. 


The appellant's assertion is premised upon the wording contained in two post-trial documents, the appellant's clemency request and the addendum to the staff judge advocate's recommendation (SJAR).  In a letter written by the appellant dated 16 August 2000, included in a submission from the trial defense counsel (TDC) to the convening authority dated 20 August 2000, the appellant states:

Finally I had a pre-trial agreement with my trial officer to plead guilty to a lesser charge case even went to trial the judge said he would not accept a guilty plea to this charge therefore my pre-trial agreement got switched around.  I don't understand this but I don't think it was fair.

Enclosure 1 of Clemency Request of 20 Aug 2000.  In the addendum to the SJAR, which was not served upon TDC, the staff judge advocate (SJA) states:


Additionally, in his letter the accused states it was unfair that the military judge did not accept his initial plea of not guilty to rape but guilty to the lesser included offense of indecent assault.  Prior to trial a pretrial agreement was accepted in which the accused offered to plead not guilty to the rape charge, but guilty to a lesser included offense of indecent assault.  The military judge did not accept a plea of guilty to the lesser included offense because the elements of proof for the indecent assault would be the same as the elements for proof of the rape.  The defense counsel and trial counsel agreed to proceed with a plea of guilty to rape and all other terms of the pretrial agreement as initially agreed upon.

SJAR Addendum of 5 Sep 2000 at ¶ 2b.


As a starting point, we find nothing in our review of the record of trial to remotely suggest that events or discussions that took place at trial were either inadvertently or intentionally omitted from the record of trial.
  We, therefore, reject any inference that might be drawn from the appellant's above quoted statement, or from the statement of the SJA, that at trial the appellant tried to enter a plea to a lesser included offense but that his attempt was thwarted by a ruling of the military judge.  We are confident the military judge knew the law relative to preserving a verbatim record of trial and acted accordingly.  United States v. Prevatte, 40 M.J. 396, 398 (C.M.A. 1994).


However, the appellant's statement, and that of the SJA in his addendum, does raise the possibility that an out-of-court conference took place at some point, presumably prior to the date trial commenced and the appellant was convicted (3 April 2000), between the parties and the military judge wherein the appellant's potential pleas at trial were, if not discussed directly, at least mentioned.  See R.C.M. 802.  The record of trial itself is absolutely silent as to the occurrence of any non-summarized R.C.M. 802 conference.  Neither the appellant nor the Government has provided any information to this Court, other than the above quoted matters and argument, that explicitly supports or refutes the possibility of such a conference.  Given the paucity of information, but wanting to ensure the substantial rights of the appellant are protected, and considering this matter in the light most favorable to the appellant, we will assume that a non-summarized R.C.M. 802 conference took place in this case.  Given this assumption, the issue before this Court is whether the failure to summarize this R.C.M. 802 conference causes this record of trial to be non-verbatim?  R.C.M. 1103(b)(2).  We think not.  


It was error for the military judge not to have summarized the conference.  However, "[w]hile the record of trial must be verbatim, it need not contain a verbatim recordation of conferences."  United States v. McQuinn, 47 M.J. 736, 738 (N.M.Ct.Crim.App. 1997).  R.C.M. 802 states that

(b) Matters on record.  Conferences need not be made part of the record, but matters agreed upon at a conference shall be included in the record orally or in writing.  Failure of a party to object at trial to failure to comply with this subsection shall waive this requirement.

(c) Rights of parties.  No party may be prevented under this rule from presenting evidence or from making any argument, objection, or motion at trial.

Even assuming that at the non-summarized R.C.M. 802 conference the military judge commented upon his willingness to accept, or reject, one of the appellant's potential pleas, or "[h]ad any matter of substance been settled and agreed upon during the [conference], it was incumbent upon trial defense counsel to speak up and correct the record.  This is especially so in light of the fact that the rule specifically prohibits either party from being compelled to agree to anything while in a conference.  All parties retain the right to request an Article 39(a) hearing on any matter which may arise during a conference.  R.C.M. 802(c)."  United States v. Blaney, 50 M.J. 533, 537 (A.F.Ct.Crim.App. 1999).  Had the trial counsel, TDC, or the appellant, raised the issue of a non-summarized R.C.M. 802 conference at trial, we have no doubt that the military judge would have summarized what had taken place.  

Of course, the military judge and the trial counsel each had an independent obligation to ensure that any R.C.M. 802 conference was summarized on the record.  They each must ensure the accuracy and reliability of the record of trial.  See R.C.M. 808 (trial counsel's responsibility); R.C.M. 802(b)(noting that "matters agreed upon at a conference shall be included in the record"); R.C.M. 1104(a)(obligation of the military judge to authenticate the record of trial, declaring that it "accurately reports the proceedings.").  The military judge and the trial counsel failed to meet their responsibilities. 


Absent plain error, the appellant forfeited the issue of a non-summarized R.C.M. 802 conference by his failure to object.  We find no plain error.
  This assignment of error is, therefore, denied.


New Matter in the SJA's Addendum


In his third assignment the appellant asserts that it was error not to serve on him and TDC the addendum to the SJAR which commented upon his earlier reference to the alleged record of trial incompleteness.  Once again, we disagree with the appellant.

In our analysis, we must first determine if the addendum contained "new matter" thereby necessitating service on the appellant and TDC.  R.C.M. 1106(f)(7).
  Whether an addendum contains "new matter" is a question of law, which is reviewed de novo.  United States v. Chatman, 46 M.J. 321, 323 (1997).  R.C.M. 1106(f)(7) provides that:

(7) New matter in addendum to recommendation.  The staff judge advocate or legal officer may supplement the recommendation after the accused and counsel for the accused have been served with the recommendation and given an opportunity to comment.  When new matter is introduced after the accused and counsel for the accused have examined the recommendation, however, the accused and counsel for the accused must be served with the new matter and given 10 days from service of the addendum in which to submit comments. 

The Discussion section provides that:


"New matter" includes discussion of the effect of new decisions on issues in the case, matter from outside the record of trial, and issues not previously discussed. "New matter" does not ordinarily include any discussion by the staff judge advocate or legal officer of the correctness of the initial defense comments on the recommendation. 

Our superior Court has, without explicitly further defining "new matter," on several occasions found that an addendum SJAR contained "new matter."  See e.g., United States v. Gilbreath, 57 M.J. 57, 61 (2002)("logical import of the [SJA's] words was that the members . . . had already considered the clemency matters submitted by the defense and found them unpersuasive, and the commander should defer to their decision"); United States v. Passmore, 52 M.J. 467 (1999)(summary disposition)(document attached implying appellant had not complied post-trial with a pretrial agreement provision); United States v. Buller, 46 M.J. 467, 468 (1997)(statement of how much pay accused would receive prior to date adjudged forfeitures became effective). 

After reviewing the addendum to the SJAR, and comparing it against R.C.M. 1106(f)(7) and the decisions of our superior Court, we find that the addendum in this case did not contain new matter.  We find that the issue discussed in the addendum was in direct response to the same issue raised by the appellant in his response to the SJAR.    


As a starting point in our analysis, and as noted above, with the exception of a possible non-summarized R.C.M. 802 conference, we find that the record of trial in this case is an accurate, verbatim reflection of the events that took place at trial.  Therefore, we find no support in the appellant's argument from which it can reasonably be concluded that the SJA "should have . . . addressed" the possibility of a non-summarized R.C.M. 802 conference in the SJAR.  Appellant's Brief of 18 Oct 2001 at 12.  

Further, while we concur with the appellant that his above quoted comments raised "a legal issue," we reject his contention that such "comments were not directed to the staff judge advocate's 1106 recommendation."  Id.  The appellant's comments were contained in an enclosure to his TDC's post-SJAR submission to the convening authority.  The submission, itself stylized as a request for clemency, specifically references the SJAR.  Clemency Request of 20 Aug 2000 at 1.  It is of no import whether the "legal issue" originated with the TDC or the appellant or that it was but one small part of the appellant's personal request for clemency.  The comments were part of an overall response to the SJAR.


Inasmuch as the appellant in his response to the SJAR first raised the issue, it was incumbent on the SJA to clarify the issue for the convening authority.  After reviewing the addendum to the SJAR, we find that it does not contain "new matter," but merely responds to the legal issue specifically raised by the appellant.  We find that the SJA was responding to the "correctness of the initial defense comments on the recommendation."  R.C.M. 1106(f)(7), Discussion. 


Even assuming the addendum contained new matter, to obtain relief the appellant must "demonstrate prejudice by stating what, if anything, would have been submitted to deny, counter, or explain the new matter."  Chatman, 46 M.J. at 323.  Our superior Court has indicated that "'the threshold should be low, and if an appellant makes some colorable showing of possible prejudice, we will give that appellant the benefit of the doubt and we will not speculate on what the convening authority might have done if defense counsel had been given an opportunity to comment.'"  United States v. Williams, 57 M.J. 1, 3 (2002)(quoting Chatman, 46 M.J. at 323-24).  Nevertheless, even with the benefit of the doubt, the appellant has not made a colorable showing of prejudice.


The appellant fails to provide anything of substance to indicate what he would have submitted had the addendum been served upon him and TDC.  Referring back to what we have determined to be a non-summarized R.C.M. 802 conference, the appellant's only offering is a statement that he "should have been afforded an opportunity to explain to the convening authority [his] interpretation of the Military Judge's ruling and reasoning."  Appellant's Brief of 18 Oct 2001 at 13.  Even assuming that (1) the addendum accurately summarized the military judge's comments at the non-summarized R.C.M. 802 conference and (2) the military judge's legal interpretation contained in the addendum is erroneous, the appellant forfeited the issue by his failure to object at trial to the lack of summarization of the conference.  The appellant is, in essence, arguing that he should have been afforded the opportunity to comment on a matter that he had previously elected not to address.  As such, the proffered response fails to raise any colorable showing of prejudice.     


Further diminishing any possible colorable showing of prejudice is the fact that the record is replete with indicators that the appellant voluntarily, knowingly, and willingly entered a guilty plea to the charged rape offense.  Not only did he voice absolutely no hesitancy in entering his plea of guilty when the charge was discussed in the providence inquiry, in specific questions from the military judge he stated his desire to enter a plea of guilty to the offenses charged.  Record at 78.  Finally, in documents he signed before trial he indicated his desire to plead guilty to the charged rape offense.  Appellate Exhibit I; Prosecution Exhibit 1.


We find that the appellant has failed to demonstrate any colorable showing of prejudice.  Chatman, 46 M.J. at 323.

Conclusion


We have considered the appellant's final assignment of error.  We have carefully considered the mitigating factors raised by the appellant during trial and during the post-trial review process.  We do not believe the sentence, as adjudged and approved below, was inappropriately severe.  Granting sentence relief at this point would be to engage in clemency, a prerogative reserved for the convening authority.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).  

Accordingly, we affirm the findings and sentence, as approved on review below. 


Senior Judge PRICE and Judge CARVER concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

� I.  THE GOVERNMENT HAS NOT KEPT A COMPLETE RECORD OF THE PROCEEDINGS HEREIN, RESULTING IN PREJUDICE TO APPELLANT AND PRECLUDING FAIR REVIEW OF THE RECORD ON APPEAL.





II.  APPELLANT WAS PREJUDICED BY THE STAFF JUDGE ADVOCATE'S FAILURE TO SERVE THE SUPPLEMENTAL RECOMMENDATION ON APPELLANT AND TRIAL DEFENSE COUNSEL.





III.  THE MILITARY JUDGE DID NOT ESTABLISH A SUFFICIENT RECORD TO SHOW THAT APPELLANT'S PLEAS OF GUILTY TO CHARGE III (RAPE), CHARGE IV (FORCIBLE SODOMY), AND CHARGE V, SPECIFICATIONS 2 AND 3 (INDECENT ASSAULT) WERE PROVIDENT.





IV.  THOSE PORTIONS OF THE SENTENCE APPROVING CONFINEMENT FOR FIVE YEARS AND A DISHONORABLE DISCHARGE ARE INAPPROPRIATELY SEVERE. 





�  We recommend that in cases like this one where a sequence of acts result in more than one charged offense, any stipulation of fact to be used in conjunction with a providence inquiry set forth the factual recitations of events in the chronological order that the events occurred.  Furthermore, we recommend that in such cases the military judge conduct the providence inquiry in the order that the charged offenses occurred, and not, necessarily, the order the offenses are listed on the charge sheet.  A time-sequenced inquiry promotes clarity and helps to avoid redundancy.  





�  Charge V, Specification 5 (kidnapping).





�  Charge V, Specification 2 (indecent assault).





�  Charge V, Specification 3 (indecent assault).





�  Charge IV, Specification (forcible sodomy).





� Charge III, Specification (rape).





�  The last trial session took place on 3 April 2000.  On 12 May 2000 the TDC, with his signature, indicated he had examined the record of trial.  The military judge, thereafter, authenticated the record of trial on 7 June 2000.  Had there been any substantial omission in the record of trial, it was incumbent upon the TDC to make such an omission known.  His failure to do so is a strong indication that there was no omission.





�  While the appellant suggests that the missing record discussions may have occurred during one of the several R.C.M. 802 conferences that were summarized on the record, there is nothing in the record to support such a possibility.  Furthermore, after orally summarizing each R.C.M. 802 conference, the military judge asked if counsel concurred with his summarization.  TDC never objected to the military judge's summarization; i.e., TDC forfeited any issue of inaccurate summarization. 





�  We note that the SJA's addendum was routed to the convening authority via his chief of staff.  While such routing was error, we find no prejudice to the appellant inasmuch as the only action taken by the chief of staff was to affix his initials with date.  See United States v. Anderson, 53 M.J. 374, 376 (2000). 
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