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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, the appellant was convicted at a general court-martial composed of officer and enlisted members of assault with a dangerous weapon or other means likely to produce death or grievous bodily harm in violation of Article 128(b), Uniform Code of Military Justice, 10 U.S.C. § 928(b) (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before our court for review under the provisions of Article 66(c), UCMJ.


The charges in this case arose out of a late-night altercation in the parking lot of a poolroom and bar near Fort Hood, Texas.  After several disagreements inside the establishment, the appellant and the victim fought outside.  During the fight, the appellant stabbed the victim numerous times in the abdomen and chest.  The appellant was charged in the alternative with both attempted murder in violation of Article 80, UCMJ, (Charge I), and assault with intent to commit murder in violation of Article 134, UCMJ, (Charge II).  The members found him not guilty of the charged offenses but guilty of the lesser-included offense of assault with a dangerous weapon or means likely to produce death or grievous bodily harm.

The appellant asserts that the military judge erred when he failed to dismiss Charge II and its Specification after findings because the offense was plead in the alternative to Charge I and its Specification.  While we agree that appellant’s offense was plead in the alternative, we have concluded that appellant’s conviction was for one lesser-included offense—a single aggravated assault upon the victim.  As such, the military judge committed no error.


During his discussion with counsel concerning instructions on findings, the military judge appropriately indicated his intent to dismiss one of the charges and its specification if the members returned findings of guilty to both.  See United States v. Britton, 47 M.J. 195 (1997); United States v. Weymouth, 43 M.J. 329 (1995); United States v. Barber, 46 M.J. 752 (AF Ct. Crim. App. 1997)(Where the same act is charged separately as an attempted offense and assault with intent to commit an offense, the two charges state one offense, and one should be dismissed).  Trial defense counsel specifically requested that the assault offenses, including assault with a dangerous weapon, be included in instructions for both of the charged offenses.  The military judge complied.  Both his instructions to the members and the specific structure of the findings worksheet contemplated only one finding of aggravated assault covering both charges.  

When the members returned from deliberating on findings, the president of the court-martial panel announced the findings as follows:

[T]his court finds you:  of both specifications and charges:  Not guilty, but guilty of the lesser included offense of assault with a dangerous weapon or other means likely to produce death or grievous bodily harm, a violation of Article 128 of the Uniform Code of Military Justice.  

(emphasis added.)  

It is clear that the members found the appellant not guilty of attempted murder and assault with intent to commit murder.  It is equally clear that the members found the appellant guilty of one offense of aggravated assault.  Our review of the markings on the findings worksheet confirms that this was the determination of the members.  Furthermore, during the instructions on sentencing, the military judge advised the members of the maximum authorized punishment for only one aggravated assault offense rather than two.  

The relief sought by appellant in his assignment of error is not available—he was found not guilty of the charged offenses.  Thus, there was no error by the military judge in failing to dismiss Charge II and its Specification.  We will correct the promulgating order by means of a Notice of Court-Martial Order Correction.


We have considered the error raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find it to be without merit.


The findings of guilty and the sentence are affirmed.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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