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MEMORANDUM OPINION
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HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, larceny (seven specifications), wrongful appropriation (four specifications), robbery (two specifications), forgery (four specifications), housebreaking, making a false driver’s license and a false state identification card, and bank fraud( (three specifications) in violation of Articles 86, 121, 122, 123, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, 922, 923, 930, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, eight years confinement, total forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence and credited appellant with ninety-two days of pretrial confinement against the sentence to confinement.  
This case is before us for review pursuant to Article 66, UCMJ.  We accept the government’s concession that the military judge incorrectly included automatic teller machine (ATM) processing fees when conducting the providence inquiry into Specification 5 of Charge II (larceny) and Specifications 3 and 9 of Charge II (wrongful appropriation).  See United States v. Sanchez, 54 M.J. 874, 878 (Army Ct. Crim. App. 2001) (finding that appellant in that case “did not commit larceny of the bank processing fees because he never took, obtained, withheld, or possessed these fees (citing Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 46c(1)(b))).  Appellate defense counsel request that we reduce the dollar amounts in the affected specifications but do not request sentence relief based on the de minimus changes.  We agree that the appropriate remedial action is to subtract the fees in the findings of these specifications as follows:  $21.00 from $1,181.00 in Specification 3, $2.00 from $502.00 in Specification 5, and $4.75 from $1804.75 in Specification 9.  We will grant appropriate relief in our decretal paragraph.  

In addition, although not raised by either party, the staff judge advocate’s recommendation (SJAR) incorrectly omitted that appellant was convicted of bank fraud “on divers occasions” in Specification 5 of Charge VI.  Unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  In this circumstance, we may either affirm the findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  We are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.  In the interest of judicial economy, we will affirm a finding of guilty of Specification 5 of Charge VI of only one incident of one bank fraud and will reassess the sentence.  

We affirm only so much of the findings of guilty as follows:  of Specification 3 of Charge II as finds that appellant did, at or near Fort Huachuca, on divers occasions between on or about 15 January 2004 and 29 January 2004, wrongfully appropriate money, of a value of about $1,160.00, the property of First National Bank, Texas; of Specification 5 of Charge II as finds that appellant did, at or near Fort Huachuca, on divers occasions between on or about 28 January 2004 and 29 January 2004, steal money, of a value of about $500.00, the property of Bank of America; of Specification 9 of Charge II as finds that appellant did, at or near Fort Huachuca, on divers occasions between on or about 8 March 2004 and 18 March 2004, wrongfully appropriate money, of a value of about $1,800.00, the property of Provident Bank; and of Specification 5 of Charge VI as finds that appellant did, at or near Fort Huachuca, between on or about 8 March 2004 and 18 March 2004, knowingly execute a scheme to obtain funds under the custody of Provident Bank, a financial institution, by means of fraudulent pretenses, which were material, in violation of 18 U.S.C. § 1344.  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.  

Senior Judge BARTO and Judge MAHER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
( Appellant was convicted under clause 3 of Article 134, UCMJ, of violating 18 U.S.C. § 1344.
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