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HARVEY, Senior Judge:


On 26 April, 14 May, and 1-3 June 1999, a general court-martial composed of officer members convicted appellant, contrary to his pleas, of conspiracy to commit premeditated murder, violation of a general regulation by possession and use of drug paraphernalia, false official statement, and wrongful possession and use of marijuana, in violation of Articles 81, 92, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 907, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for five years, and forfeiture of all pay and allowances.  

In our initial Article 66, UCMJ, review of appellant’s case, this court affirmed the findings and sentence.  United States v. Gibson, ARMY 9900573 (Army Ct. Crim. App. 7 Jan. 2002) (unpub.).  On 9 January 2003, the United States Court of Appeals for the Armed Forces set aside the findings of guilty of Charge I and its Specification (conspiracy to commit premeditated murder) and the sentence, and remanded the case to us for further action.  United States v. Gibson, 58 M.J. 1, 8 (C.A.A.F. 2003).  “In all other respects, [our decision was] affirmed.”  Id.  In its opinion, our superior court authorized us to order a rehearing on Charge I and its Specification and the sentence, or to dismiss Charge I and its Specification and either reassess the sentence or order a sentence rehearing.  Id.  On 24 March 2003, we approved the government’s request for a rehearing on Charge I and its Specification and the sentence.  

On 14-15 July 2003, a general court-martial composed of officer members found appellant not guilty of Charge I and its Specification, and sentenced appellant to a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.  On 20 October 2003, the convening authority approved the adjudged sentence.  The convening authority ordered credit for confinement served from 3 June 1999 (the date appellant’s post-trial confinement began after his first trial) to 21 March 2003 (the date appellant was released from pretrial confinement before his rehearing).  We calculate this period to be 1,387 days.  During our Article 66, UCMJ, review of appellant’s rehearing, we have determined that appellant’s request for additional confinement credit for illegal confinement was waived.  However, appellant is entitled to forfeiture credit because of excess confinement served after his first trial. 

Illegal Confinement

Appellant, under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), urges us to award three for one confinement credit because appellant was illegally confined from 19 January 2003 to 21 March 2003.  Appellant did not explain why he believes his confinement was illegal, or why 19 January 2003 was the date his illegal confinement began.  Government appellate counsel counter that appellant was properly held in post-trial confinement until the government chose not to appeal our superior court’s decision to the Supreme Court
 and thereafter appellant was lawfully in pretrial confinement.  We decline to address if appellant was properly confined while the government was deciding whether to appeal to the Supreme Court.  We conclude, instead, that no relief is warranted based on waiver.  
Neither appellant nor his counsel asserted at appellant’s rehearing that he was illegally confined.  Both appellant and his counsel told the military judge just before findings were announced that appellant was not subjected to illegal pretrial punishment.  We find in the instant case that there was a knowing and intelligent waiver of this issue.  See United States v. Fricke, 53 M.J. 149, 154 (C.A.A.F. 2000). In Fricke, our superior court found no waiver, citing appellant’s unrebutted assertion that he made no motion for credit based on unlawful punishment on advice of counsel that the issue could be raised on appeal.  Id.  The Fricke Court highlighted the importance of affirmative waiver of this issue at trial.  Id.  On 10 July 2003, five days before appellant’s sentence was adjudged at his rehearing, in United States v. Inong, our superior court held “that once this opinion becomes final, failure at trial to seek sentence relief for violations of Article 13 waives that issue on appeal absent plain error.”  58 M.J. 460, 465 (C.A.A.F. 2003).  
Trial counsel and trial defense counsel told the military judge shortly after findings that appellant was not subjected to any pretrial restraint.  Assuming arguendo that appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 305(h) and 305(i) pretrial confinement reviews were not timely, or that appellant was under restriction tantamount to pretrial confinement, we conclude that any additional credit is waived.  See United States v. Chapa, 57 M.J. 140, 141-142 (C.A.A.F. 2002) (holding R.C.M. 305 credit must be requested at trial or it is waived); United States v. King, 58 M.J. 110, 116 (C.A.A.F. 2003) (holding failure to seek “credit for conditions of restriction tantamount to confinement waives that issue on appeal in the absence of plain error”).  
Confinement Credits
The military judge announced that appellant will receive credit for confinement served prior to the rehearing.  However, the military judge failed to determine “necessary equivalencies, and announce on the record how those credits should be applied.”  United States v. Rosendahl, 53 M.J. 344, 348 (C.A.A.F. 2000).  We conclude that appellant is entitled to forfeiture credit for excess confinement served.  See United States v. Josey, 58 M.J. 105, 107 (C.A.A.F. 2003); Rosendahl, 53 M.J. at 347-48; United States v. Weisbeck, ARMY 9502215 (Army Ct. Crim. App. 26 July 2002) (unpub.), pet. denied, 58 M.J. 287 (C.A.A.F. 2003).  
Like the military judge, the convening authority failed to ensure that appellant received proper and full credit for the excess confinement he served by specifically directing forfeiture credits.  See Rosendahl, 53 M.J. at 348.  The approved sentence included only eighteen months or 547 days of confinement.  Appellant was confined 1,387 days prior to his rehearing, and the convening authority directed that appellant receive 1,387 days of confinement credit.  Appellant’s expiration of term of service (ETS) was 10 September 1999,
 which was 99 days after the sentence was adjudged at his original court-martial.  Rule for Courts-Martial 305(k) states that one day of confinement is equivalent to one day of total forfeiture.  Taking into consideration the application of Article 57(a)(1)(A), UCMJ, we direct that appellant receive all the pay and allowances (85 days) forfeited as a result of his court-martial.  See UCMJ art. 58b(c).  Although appellant is not receiving any credit for the 855 days of excess confinement served, we decline to set aside appellant’s bad-conduct discharge because a punitive discharge is “qualitatively different” from forfeiture and confinement credits.  Rosendahl, 53 M.J. at 347-48.  
Conclusion
The findings of guilty and the sentence as approved by the convening authority on 20 October 2003 are affirmed. 
Senior Judge CHAPMAN and Judge SCHENCK concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.

Clerk of Court

� Government appellate counsel indicate in their brief that The Judge Advocate General decided not to file a writ of certiorari to the United States Supreme Court on 5 February 2003.    


� Appellant is not entitled to pay and allowances after his ETS.  See Simoy v. United States, 64 Fed. Appx. 745, 747 (Fed. Cir. 2003); Dock v. United States, 46 F.3d 1083, 1087, 1093 (Fed. Cir. 1995).  
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