BOWMAN – ARMY 20020903


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 LEVI BOWMAN

United States Army, Appellant

ARMY 20020903

4th Infantry Division (Mechanized)

Robert J. Smith (arraignment) and Debra L. Boudreau (trial), Military Judges
Lieutenant Colonel Flora D. Darpino, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Allyson G. Lambert, JA; Captain Greg T. Rinckey, JA (on brief).

For Appellee:  Lieutenant Colonel Margaret B. Baines, JA (on brief).

15 October 2003
-----------------------------------------

MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a special court-martial found appellant guilty, in accordance with his pleas, of absence without leave (two specifications), in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three months, forfeiture of $500.00 pay per month for three months, and reduction to Private E1. The convening authority approved the adjudged sentence and credited appellant with seventy-two days of confinement against the approved sentence to confinement.


This case is before us for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A 1982), and the government’s response thereto.  Although we find no merit in the Grostefon matter, we have determined that appellant’s assignment of error is meritorious and we will grant relief accordingly.


The appellant asserts and the government agrees that the appellant should receive one additional day of confinement credit.  We also agree.  See United States v. Allen, 17 M.J. 126 (C.M.A. 1984); United States v. DeLeon, 53 M.J. 658, 660 (Army Ct. Crim. App. 2000) (“[A]ny part of a day in pretrial confinement must be calculated as a full day for purposes of pretrial confinement credit under Allen except where a day of pretrial confinement is also the day the sentence is imposed.”).


The findings of guilty and the sentence are affirmed.  The appellant will be credited with a total of seventy-three days of confinement credit (one additional day) toward the approved sentence to confinement.
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