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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted the appellant, contrary to his pleas, of failure to repair (two specifications) and absence without leave with intent to avoid field exercises, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for 110 days, and reduction to Private E1.


The appellant asserts, citing Military Rule of Evidence 608(b) [hereinafter Mil. R. Evid.], that the military judge abused his discretion by allowing the trial counsel to cross-examine the appellant, during his merits testimony, about uncharged misconduct,
 and by allowing the trial counsel to prove the uncharged misconduct by using extrinsic evidence, i.e., the rebuttal testimony of appellant’s supervisor.
  Because the defense counsel simply objected to “uncharged misconduct,” and because the military judge overruled the objection without elaboration,
 we are uncertain whether the military judge allowed the questioning and the rebuttal testimony under Mil. R. Evid. 404(b) as “other . . . wrongs, or acts” admissible to prove “absence of mistake or accident,” or Mil. R. Evid. 608(b) as “[s]pecific instances of conduct” which are “probative of truthfulness or untruthfulness.”


Considering the record as a whole, we conclude, as did our superior court, that “[t]he remaining circumstances of this case . . . make resolution of these distinctions unnecessary and, hence, advisory.  Indeed, the evidence in this case is such that, even if the cross-examination of appellant [and the rebuttal testimony were] improper, he could not have been prejudiced under any standard.”  United States v. Roberts, 52 M.J. 333, 335 (2000) (prior claim of innocent ingestion during nonjudicial punishment proceedings for drug use used by the government at trial to impeach the accused’s assertion of innocent ingestion for an unrelated drug use charge); UCMJ art. 59(a).  The government’s case on the merits and the appellant’s direct testimony alone convince us beyond any reasonable doubt of the appellant’s guilt.  See UCMJ art. 66(c).


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The trial counsel’s cross-examination was designed to show first, that every time the appellant was accused of misconduct, he claimed that the accusation was the result of either a misunderstanding or a problem with the chain of command, and second, that the appellant claimed never to have been counseled about any of the allegations.


� The supervisor testified on rebuttal that on each occasion, he prepared a counseling form, counseled the appellant, and presented the form to him, but the appellant refused to sign the form.





� Cf. United States v. Matthews, 53 M.J. 465 (2000) (the military judge made specific rulings under Mil. R. Evid. 404(b) and 608 which the Court of Appeals for the Armed Forces used to evaluate whether the military judge abused his discretion).
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