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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge, sitting alone as a general court-martial, found the appellant guilty, in accordance with his pleas, of two specifications alleging aggravated assault on a child with a means or force likely to produce grievous bodily harm, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  Contrary to the appellant’s pleas, the military judge convicted the appellant of the attempted murder of the same child, the appellant’s daughter,
 and of two additional specifications alleging aggravated assault on a child involving the intentional infliction of grievous bodily harm, in violation of Articles 80 and 128, UCMJ, 10 U.S.C. §§ 880 and 928.  The military judge sentenced the appellant to a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the three assignments of errors, the government’s reply thereto, and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We have determined that the appellant’s first assignment of error, suggesting that he was given inadequate pretrial confinement credit, is meritorious and will grant relief accordingly.  Appellant’s third assignment of error, contending that Specification 5 of Charge II is multiplicious for findings purposes with Specifications 2, 3, and 4 of Charge II, is not totally devoid of merit.  However, because the military judge treated this specification as multiplicious for sentencing purposes, appellant is entitled to no further sentence relief as a result of this error.  Appellant is entitled to no relief based on the Grostefon matter he personally raised.


The evidence of record, derived for the most part from the providence inquiry and the appellant’s confession, establishes the following facts.  On four separate occasions during January and February 1997, the appellant became frustrated because, despite his best efforts, he could not quiet his crying baby daughter.  On three of those occasions, he picked her up with both of his hands, squeezed her thorax, and shook her vigorously.  On the fourth occasion, having lost control completely, he picked the twenty-pound child up by her ankles and threw her across the room causing her head to strike against a heavy sofa with sufficient force to move it.  As a result of this abusive conduct, the child sustained several fractured ribs, retinal hemorrhaging in both eyes, and a fatal skull fracture.   On 8 February 1997, after she was determined to have no active brain function and after life support was disconnected, Grace-Ann Banaszak died at the age of nine months.   


Apparently, because of exigencies of proof, the prosecution chose to charge the appellant in four separate specifications with inflicting upon Gracie six broken ribs and retinal hemorrhaging.  An oral stipulation of fact of the parties, entered in the record, established that both types of injuries were inflicted contemporaneously on 17 January, 2 February, and 4 February 1997.  Although the medical evidence introduced in the case raises some uncertainty as to exactly when these various injuries were sustained by the child, there is no question whatsoever that the appellant is responsible for these grievous injuries to his deceased daughter.  We have applied the straightforward “elements test” to the facts and pleadings of this case.  See Schmuck v. United States, 489 U.S. 705 (1989); Blockburger v. United States, 284 U.S. 299 (1932); United States v. Teters, 37 M.J. 370 (C.M.A. 1993).  Our comparison of the elements of the four offenses of aggravated assault of which the appellant was convicted convinces us that the fourth offense, involving the infliction of the retinal hemorrhages, after the exigencies of proof were resolved by the stipulation of fact, became multiplicious with the first three specifications alleging the infliction of the broken ribs.  We will correct this error in our decretal paragraph.  However, because the military judge stated on the record that he would not separately punish the appellant on the basis of the guilty finding as to Specification 5 of Charge II, no sentence relief is necessary or appropriate.   


The matter of pretrial confinement credit also requires our corrective action.  The appellant contends, and government counsel concede, that appellant is entitled to two additional days of credit against the approved sentence to confinement.  The military judge ruled, pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984), that appellant was entitled to ninety-nine days’ credit for pretrial confinement served.  In addition, he ruled that appellant was entitled to two days’ credit under the holding in United States v. Rexroat, 38 M.J. 292 (C.M.A. 1993).  Although the staff judge advocate correctly advised the convening authority in his Rule for Courts-Martial 1106 recommendation of the obligation to order 101 days of confinement credit, this figure was erroneously reduced to ninety-nine days in the staff judge advocate’s addendum to his recommendation.  The convening authority apparently relied on this erroneous addendum advice.   

Accordingly, the findings of guilty of Specifications 3 and 4 of Charge II are amended by deleting the words, “and did thereby intentionally inflict,” substituting therefor, the words, “causing retinal hemorrhages, and intentionally inflicting.”  The findings of guilty of those specifications, as amended, are affirmed.  The finding of guilty of Specification 5 of Charge II is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  The appellant will be credited with

an additional two days’ confinement toward the approved sentence to confinement.  In all other respects, the sentence is affirmed. 


Judge MERCK and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was originally charged with the premeditated murder of his nine-month-old daughter, Grace-Ann (familiarly called Gracie), in violation of Article 118(1), UCMJ.  The military judge’s finding of guilty of the lesser included offense of attempted murder appears to be the result of testimony elicited by the defense raising the possibility that an intervening cause, the premature termination of life support efforts, may have hastened the child’s death.  Although Gracie was determined to be irrevocably “brain dead,” it appears that established medical protocols were not followed before the decision was made to terminate life support.  After life support ceased, her respiration stopped and she died almost immediately.  Thereafter, several of her organs were donated to others in need of organ transplants. 


� We reach this conclusion after unsealing and examining Appellate Exhibit XI, the Report of the Medical Quality Assurance Investigation conducted pursuant to Army Regulation 40-66 into the medical care provided to Grace-Ann Banaszak prior to her death.
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