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MEMORANDUM OPINION
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JOHNSON, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to possess cocaine, negligent homicide, and willful discharge of a firearm under such circumstances as to endanger human life, in violation of Articles 81 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for forty-eight months, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.  


The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We heard oral argument on 31 August 2005.  Appellant asserts that his pleas to negligent homicide and wrongful discharge of a firearm were improvident.  We agree and will grant appropriate relief in our decretal paragraph.

FACTS


During the providence inquiry, appellant testified under oath and by means of a stipulation of fact to the circumstances surrounding his plea to willful discharge of a firearm under circumstances likely to endanger human life
 and negligent homicide.
  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  That portion of the stipulation of fact describing these offenses contains the following:

On 31 March 2002, [Specialist] SPC Rogers had several firearms in his apartment, one of which belongs to him, the others belonging to other soldiers in his unit.  SPC Rogers holds these weapons for other soldiers who are not allowed to have them in their barracks rooms on Fort Hood.  While there, the accused and SPC Reyes each got a loaded firearm from SPC Roger’s bedroom.  The accused took with him a .45 Caliber pistol that he then placed under his seat in the car and SPC Reyes took a 9 mm pistol.  Over the course of the night, three guns were eventually picked up from SPC Rogers’ apartment, the last being a .38 caliber pistol, which [Private First Class] PFC Payton placed in the center console of SPC Rogers’ vehicle.

. . . . 

[Later in the evening], SPC Reyes pointed the loaded pistol that SPC Rogers had provided him out of the car’s window and fired at least one shot, and maybe three, into a van parked on the side of the road.

SPC Rogers aided SPC Reyes in the willful discharge of this weapon because SPC Reyes would not have been able to do so if SPC Rogers had not given him permission to take the loaded 9 mm from SPC Rogers’ house.  When SPC Rogers let SPC Reyes take the 9 mm and SPC Rogers took the loaded .45 caliber handgun, although SPC Rogers did not specifically intend for anyone to be shot, he knew he and SPC Reyes were likely to shoot the guns that night, and that doing so could put human life in danger.  Any firing of a weapon from a moving car without any lawful justification is prejudicial to good order and discipline, especially when the shot strikes a parked vehicle, and could have stuck [sic] someone sitting in that vehicle.  SPC Rogers was aware of what SPC Reyes was doing when Reyes fired the weapon out the Blazer.  After Reyes fired the weapon, SPC Rogers allowed Reyes to keep the weapon.  Rogers did nothing to prevent any further discharge of the weapon, such as, for example, taking the weapon or ammunition from Reyes.

. . . .
Sometime just before midnight on 31 March 2002, the three soldiers were in SPC Roger’s [sic] Blazer and saw a man later identified as Mr. Eric Davis walking down the street.  At this time in the evening, PFC Payton was driving, SPC Rogers was in the front passenger seat, and SPC Reyes was sitting behind SPC Rogers.  All three soldiers then began to yell to Mr. Davis as PFC Payton pulled the vehicle along side of Mr. Davis.
. . . .

SPC Reyes then pointed the loaded 9 mm pistol he had been given by SPC Rogers out the window of the vehicle and fired one shot at Mr. Davis, killing him.  SPC Reyes then said “I just shot that guy!”  SPC Rogers did not say anything, and PFC Payton then drove them away from the crime scene.  Once again, SPC Rogers took no steps to take away the 9mm he had allowed Reyes to grab earlier that evening.

Mr. Davis died as a result of this gunshot.  There was no lawful justification for the shooting of Mr. Davis.  At the time Mr. Davis was shot he was unarmed, and was not known to SPC Rogers, SPC Reyes or PFC Payton.  Immediately prior to the shooting of Mr. Davis, he in no way threatened the lives of SPC Rogers, SPC Reyes or PFC Payton.  


During the providence inquiry, the military judge provided the following explanation of the offense of willful discharge of a firearm:

Now let’s look at the last offense to which you’ve pled guilty in this case and that’s Specification 1 of Charge III.  There you have pled guilty to willful discharge of a firearm under circumstances that endangered human life.  Now the theory of this offense, Specialist Rogers, is not that you actually fired that weapon but that you were guilty of this offense as a principle because you aided and abetted Specialist Reyes, who actually fired the weapon.  Now the elements of this offense as you’ve pled guilty to it are:

One, on or about 31 March 2002, at or near Fort Hood, Texas, Specialist Christopher Reyes discharged a firearm and that is a loaded 9-millimeter pistol that you had given him earlier that evening as part of the conspiracy to possess cocaine.

Two, that the discharge of the firearm was willful and wrongful.

Three, that this discharge was under circumstances such as to endanger human life.

And four, finally that under the circumstances, Specialist Reyes’ conduct and yours in providing the weapon, knowing that there was a substantial likelihood that you and Specialist Reyes were likely to shoot guns that evening, was to the prejudice of good order and discipline in the Armed Forces or was or a nature to bring discredit upon the Armed Forces.  

The military judge never provided any explanation of the concept of “aiding and abetting” to appellant.  


In explaining the offense of negligent homicide, the military judge said:

MJ:  [Y]ou’ve pled guilty to a lesser included offense of negligent homicide.  Now the theory in this offense, Specialist Rogers, is not that you fired the shot that killed Mr. Davis but that Specialist Reyes killed Mr. Davis with a firearm provided by you as part of the conspiracy of Charge I.  And that your negligent acts were direct in [sic] probable cause of Mr. Davis’ death.  Now the elements of the offense to which you’ve pled guilty in negligent homicide are:

One, that Mr. Eric Davis is dead.

Two, that his death resulted from the act of Specialist Christopher Reyes shooting him with a loaded 9 millimeter pistol on or about 31 March 2002, at or near Fort Hood, Texas.

Three, that the killing by Specialist Reyes was unlawful.

Four, that your act of giving Specialist Reyes a loaded 9 millimeter pistol that evening as part of the conspiracy of Charge I, your knowledge that Specialist Reyes had consumed alcohol that evening, and of Specialist Reyes prior firing of that pistol from your vehicle that night under circumstances that endangered human life, and your subsequent failure to take reasonable measures to stop Specialist Reyes; when you had provided him the means to continue committing foreseeable crimes of violence while all three conspirators were trying to purchase cocaine, were negligent acts on your part, which were a direct and probable cause of Mr. Davis’ death.

And five, that under the circumstances, your conduct was to the prejudice to good order and discipline in the Armed Forces or was of a nature to bring discredit upon the Armed Forces.

The military judge informed appellant that “simple negligence” is “the absence of due care; that is, it’s an act or a failure to act by a person who is under a duty to use due care which demonstrates a lack of care for the safety of others which a reasonably careful person would have used under the same or similar circumstances.”  She further explained to appellant that: 

the act or failure to act alleged must not only amount to simple negligence but it must also be the proximate cause of the death.  This means that the death of Mr. Davis must have been the natural and a probable result of your negligent act or failure to act.  In this case Mr. Davis would not have died if you had not provided the firearm to Specialist Reyes.  Now it is possible for the conduct of two or more persons to contribute, each as the proximate or direct cause to the death of another.  If your conduct was the proximate or direct cause of the victim’s death you will not be relieved of criminal responsibility just because some other person’s conduct, in this case Specialist Reyes’, was also a proximate or direct cause of the death.  


Appellant agreed that his conduct met the elements of wrongful discharge of a firearm and negligent homicide.  The military judge then questioned appellant about the offenses.  Appellant said that he took a weapon from his apartment and that he allowed SPC Reyes to take a weapon.  At the time, they were planning to try to buy some cocaine.  The military judge asked appellant, “You didn’t talk about why you were both bringing guns?”  Appellant replied, “No, ma’am.  When we walked down with the guns, to me, it seemed more like we were just showing off.”  The military judge and appellant later had the following exchange:

MJ:  Okay.  Did something happen that causes you to be guilty of the willful discharge of the firearm by Specialist Reyes?  Go ahead and tell me what happened there.

ACC:  I had allowed Reyes to possess the firearm.

MJ:  What did he do with it on West Fort Hood?

ACC:  He fired it out of the window, striking a military vehicle.

MJ:  Okay.  And he’s sitting right behind you, right?

ACC:  Yes, ma’am.

MJ:  Did you realize what he had done?

ACC:  Yes, ma’am.

MJ:  And if you hadn’t given him that loaded pistol, he couldn’t have done it, right?  So that’s why you’re pleading --
ACC:  That is correct, ma’am.

MJ:  --- as a principal to that offense?

ACC:  Yes, ma’am.

MJ:  Now did that surprise you, when he did that?

ACC:  No.

MJ:  It didn’t?

ACC:  What was the question, ma’am.

MJ:  Did it surprise you when he did that?

ACC:  It was unexpected, ma’am.  I didn’t --
MJ:  Okay.

ACC:  --- know that he was going to.  


Appellant continued describing the group’s activity that night and said that at some point they returned to his apartment and retrieved a third weapon.  They continued driving around and came upon Mr. Davis walking alongside the road.  They slowed down and SPC Reyes and appellant tried to talk to him to see if they could “purchase anything from him.”  The military judge and appellant had the following colloquy:

MJ:  Okay.  So what happens next?

ACC:  SPC Reyes shot one round out the window, shooting Mr. Davis.

MJ:  And you were still sitting right in front of him in the front passenger’s seat?  

ACC:  Yes, ma’am.

MJ:  Now, you didn’t know that Mr. – that Specialist Reyes was going to do that, right?

ACC:  No, ma’am.

MJ:  This was not part of your plan?

ACC:  No, ma’am.

MJ:  Okay.  But if you hadn’t given him the weapon, would he have been able to shoot Mr. Davis?

ACC:  No, he wouldn’t have.

MJ:  So do you understand that’s why you’re guilty of negligent homicide?

ACC:  Yes, I do, ma’am.  

The military judge subsequently accepted appellant’s pleas of guilty and found appellant guilty of both wrongful discharge of a firearm and negligent homicide.

LAW

The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law or fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  The military judge must make an inquiry of the accused to ensure “that there is a factual basis for the plea.”  Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  The providence inquiry must “‘make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.’”  Jordan, 57 M.J. at 238 (quoting United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)).  

Moreover, if the accused “set[s] up a matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve the inconsistency or reject the guilty plea.”  United States v. Rogers, 59 M.J. 584, 585-86 (Army Ct. Crim. App. 2003).  Our superior court has made clear that “[a military judge’s responsibility under Article 45, UCMJ,] includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996).  See United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976) (“Where an accused’s responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well-advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available.”); R.C.M. 910(e) discussion.  

The elements of willfully discharging a firearm under such circumstances as to endanger human life are:

(1)  That the accused discharged a firearm;

(2)  That the discharge was willful and wrongful;

(3)  That the discharge was under circumstances such as to endanger human life; and

(4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces. 

Manual for Courts-Martial, United States, (2002 ed.) [hereinafter MCM], Part IV, para. 81b.


Any person who actually commits an offense is a principal.  UCMJ art. 77.  Anyone who aids or abets another in committing an offense is also a principal and equally guilty of the offense.  Id.  An aider and abettor must “assist, encourage, advise, instigate, counsel, command, or procure another . . .  in the commission of [an] offense; . . .  and share the criminal purpose or design.”  See MCM, Part IV, para. 1b(2)(b); United States v. Thompson, 50 M.J. 257, 259 (C.A.A.F. 1999).  


The elements of negligent homicide are:

(1)  That a certain person is dead;

(2)  That this death resulted from the act or failure to act of the accused;

(3)  That the killing by the accused was unlawful;

(4)  That the act or failure to act of the accused which caused the death amounted to simple negligence; and

(5)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

MCM, Part IV, para. 85(b).

In order to be guilty of negligent homicide, an accused must commit a negligent act which is the proximate cause of the death of another person.  As we have previously stated: 

The essence of proximate cause is foreseeability.  It is not essential to the existence of a causal relationship that the ultimate harm which has resulted was foreseen or intended by the actor.  It is sufficient that the ultimate harm is one which a reasonable man would foresee as being reasonably related to the acts of the defendant.

United States v. Perez, 15 M.J. 585, 587 (A.C.M.R. 1983) (internal quotation and citation omitted).  

Furthermore, “[t]o be proximate, an act need not be the sole cause of death, nor must it be the immediate cause – the latest in time and space preceding the death.  But a contributing cause is deemed proximate only if it plays a material role in the victim’s decease.”  United States v. Romero, 1 M.J. 227, 230 (C.M.A. 1975).  As our superior court has recognized, when the negligence of the accused is a cause-in-fact of a death:

[i]t must not be assumed that negligence of the deceased or of another is to be entirely disregarded.  Even though the defendant was criminally negligent in his conduct it is possible for negligence of the deceased or another to intervene between his conduct and the fatal result in such a manner as to constitute a superseding cause, completely eliminating the defendant from the field of proximate causation.  This is true only in situations in which the second act of negligence looms so large in comparison with the first, that the first is not to be regarded as a substantial factor in the final result.

United States v. Cooke, 18 M.J. 152, 154 (C.M.A. 1984) (quoting R. Perkins, Criminal Law, 703 (2d ed. 1969).  Such an “intervening cause, in order to relieve an accused of criminal responsibility for his acts must be such that it intervenes between the original wrongful act or omission and the injury, turns aside the natural sequence of events, and produces a result which would not otherwise have followed and which could not have been reasonably anticipated.”  United States v. Gomez, 15 M.J. 954, 961 (A.C.M.R. 1983) (internal quotations omitted).
DISCUSSION

The key question in this case is whether, after allowing SPC Reyes to have access to a weapon, appellant was criminally responsible for everything SPC Reyes did with that weapon.  However, the military judge failed to create an adequate record to resolve this issue.  As a result, appellant’s pleas of guilty to Charges II and III and their Specifications were improvident.

Willful Discharge of a Firearm


The military judge informed appellant that he was charged with willful discharge of a firearm under the theory that appellant “aided and abetted” SPC Reyes.  Unfortunately, she never explained the legal definition of aiding and abetting to appellant.  Therefore, the record does not reflect that appellant fully understood the offense to which he pled guilty.  


Moreover, the record does not reflect that appellant actually was guilty of this offense.  Appellant certainly “aided” in the sense that if he had not allowed SPC Reyes to have the weapon, SPC Reyes could not have fired it.  However, the record does not establish that appellant “shared in the criminal purpose or design” of SPC Reyes in firing the weapon.  As discussed above, the stipulation of fact states that appellant knew that they were likely to fire the weapons that evening, but that is not what he testified to during the providence inquiry.  He said that the firing of the weapon was “unexpected” and that he did not know SPC Reyes was going to do it.  The military judge failed to resolve this inconsistency.  As a result, there is a substantial basis in law and fact to question the guilty plea to willful discharge of a firearm.   

Negligent Homicide

The military judge based her acceptance of appellant’s plea of guilty to negligent homicide on appellant’s allowing SPC Reyes to take a weapon from his apartment when they went to purchase cocaine, knowing that SPC Reyes had been drinking and appellant’s subsequent failure to take the weapon away from SPC Reyes after he fired it at a parked car.  While appellant’s conduct was undoubtedly a cause-in-fact of Mr. Davis’ death, an issue remains as to whether SPC Reyes’ homicidal act constituted a foreseeable, intervening cause that severed appellant’s criminal responsibility.  Therefore, the providence inquiry is insufficient to support appellant’s plea of guilty to negligent homicide.        

When deciding whether the act of another constitutes an intervening cause that “looms so large” as to supersede the negligence of the accused, a primary issue is whether the act is foreseeable.  For example, simple negligence in medical care will not be a sufficient intervening cause to acquit an accused who intentionally inflicts a wound calculated to endanger or destroy life.  Gomez, 15 M.J. at 961.  This is because “[i]t can be reasonably anticipated that a victim of an assault will receive medical attention” and “[t]he more complex the required treatment is, the more opportunity for error on the part of the attending physician.”  Id.  In contrast, gross negligence in medical care which results in death is not foreseeable and will relieve the accused of responsibility for the death where the negligence is “of such a nature as to turn aside the course of probable recovery.”
  Id.  
Similarly, criminal acts of another will not absolve an accused of responsibility where they are reasonably foreseeable.  It is foreseeable that negligently allowing an intoxicated person to borrow one’s car will result in a fatal accident.  Therefore, the victim’s criminal act of driving while intoxicated will not negate the criminal responsibility of an accused who hands over his keys to a person whom he knows to be intoxicated.  See United States v. Martinez, 42 M.J. 327 (C.A.A.F. 1995).  Likewise, it is foreseeable that leaving a small child with an adult who has twice previously inflicted life-threatening injuries on him will result in the child’s death.  As a result, a parent who knowingly makes such a decision can properly be convicted of negligent homicide.  United States v. Perez, 15 M.J. 585 (A.C.M.R. 1983).  
In deciding whether appellant’s actions were a proximate cause of Mr. Davis’ death, the key question was whether SPC Reyes’ act was foreseeable to a reasonable person.  This issue was not explained to or discussed with appellant on the record.  There is no evidence in the record that appellant had any indication that SPC Reyes would kill a pedestrian.  Even given the fact that SPC Reyes had previously fired a shot into a parked van, we cannot say as a matter of law in this guilty plea setting that it was foreseeable that he would, with no provocation and without any reason, gun down an unarmed man whom he had never met.  This is especially true because the three soldiers had approached other individuals previously on the night in question in an effort to purchase cocaine with no indication in the record that any of the firearms were used or even displayed in those interactions.  
The stipulation of fact indicated that appellant knew that he and SPC Reyes were likely to shoot guns that evening and that doing so could endanger human life.  Even if we assume such knowledge would render the death of a bystander reasonably foreseeable, the stipulation of fact is still insufficient to support the guilty plea because appellant made contrary assertions during the providence inquiry.  He said that in his mind they were taking the guns with them just to “show off.”  He also said that both SPC Reyes’ initial discharge of the weapon and his shooting Mr. Davis were unexpected acts.  The military judge never resolved this inconsistency.

However, the military judge did more than fail to create a sufficient record to support the guilty plea; she affirmatively created a substantial risk that appellant misunderstood the crucial element of proximate cause.  The military judge essentially told appellant that if his negligent acts or omissions were a cause-in-fact of Mr. Davis’ death, he was guilty and that any other potential causes were irrelevant.  The military judge provided a portion of the correct explanation found in the Military Judge’s Benchbook regarding proximate cause.
  See Dep’t of Army, Pam. 27-9, Legal Services:  Military Judge’s Benchbook, para. 3-85-1, note 2 (15 Sept. 2002).  Unfortunately, she failed to include the following part of the explanation, which would have helped to clarify the law regarding this offense:

The accused will, however, be relieved of criminal responsibility for the death of the victim if the death was the result of some unforeseeable independent intervening cause which did not involve the accused.  If the victim died only because of the independent intervening cause, the [act or failure to act] of the accused was not the 
proximate cause of the death, and the accused cannot be found guilty of negligent homicide.  

See id.

Because she did not include this piece of the explanation, the military judge essentially told appellant (1) he was guilty if his negligent act was the proximate cause of Mr. Davis’ death; (2) his negligent act was the proximate cause of Mr. Davis’ death if the death would not have occurred without appellant allowing SPC Reyes access to the gun; and (3) if his act was the proximate cause of Mr. Davis’ death, SPC Reyes’ contribution to the death was irrelevant to appellant’s guilt.  She left no room for the possibility that SPC Reyes’ act may have superseded appellant’s criminal responsibility.  Instead, the military judge emphasized the cause-in-fact basis of guilt during her questioning of appellant when she asked, “But if you hadn’t given him the weapon, would he have been able to shoot Mr. Davis?”  When appellant replied, “No, he wouldn’t have,” the military judge asked, “So you understand that’s why you are guilty of negligent homicide?”  Appellant replied, “Yes, I do, ma’am.”  Unfortunately, based on this inadequate record, we cannot say the same. 

Sentence Reassessment

In order to properly reassess the sentence for the remaining conviction of conspiracy to possess cocaine, we must “assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.”  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986) (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  This means that we must determine, absent the military judge’s erroneous acceptance of appellant’s guilty plea to negligent homicide and willful discharge of a firearm, that appellant would have received a sentence of at least a certain severity solely for the conspiracy to possess cocaine.  See id.  Under the facts of this case, we “cannot reliably determine what sentence would have been imposed at the trial level” for the conspiracy conviction, without the additional convictions for negligent homicide and willful discharge of a firearm.  See id. at 307.


Accordingly, the findings of guilty of Charge II and Charge III and their Specifications are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  A rehearing on Charge II and Charge III and their Specifications is authorized, as is a rehearing on the sentence, or both.  After the convening authority has taken his action, the record will be resubmitted to this court for review consistent with our responsibilities under Article 66, UCMJ.


Senior Judge MERCK and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Specification 1 of Charge III read as follows:





In that Specialist, E-4, Vance J. Rogers, U.S. Army, did, at or near Fort Hood, Texas, on or about 31 March 2002, wrongfully and willfully discharge a firearm, to wit:  approximately three rounds from their moving vehicle while driving on or near Fort Hood, under circumstances such as to endanger human life.





� In the Specification of Charge II, appellant was originally charged with the premeditated murder of Mr. Eric Davis.  He pled not guilty to this offense, but guilty to the lesser included offense of negligent homicide.





� However, in such a situation, an accused would remain responsible for the original assault.


� The military judge also never discussed with appellant his purported duty to take the weapon away from SPC Reyes after he fired it at the parked car or whether a reasonable person would have been expected to wrestle with a potentially intoxicated person over a loaded weapon in the closed confines of a car containing three people.  Appellant arguably had a duty to at least attempt to retrieve the weapon by asking for it back, but this is yet another issue that the military judge did not discuss with appellant on the record.





� See, supra, page 6.
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