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MEMORANDUM OPINION
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KAPLAN, Judge:


A bad-conduct discharge special court-martial panel composed of officer members found the appellant guilty, contrary to pleas entered by the military judge on the appellant’s behalf,
 of failing to go to his assigned place of duty at the time specified (five specifications), willfully disobeying the order of a superior commissioned officer, disobeying the orders of superior noncommissioned officers (three specifications), being disrespectful in comportment and language to superior noncommissioned officers (two specifications), and committing an assault and battery on a fellow soldier,
 in violation of Articles 86, 90, 91, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 891, and 928 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for four months, and forfeiture of $583.00 pay per month for four months.  As ordered by the military judge, the convening authority gave the appellant twenty-one days’ credit toward the sentence to confinement pursuant to the mandate of United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, the three assignments of error, the government’s reply thereto, and the oral argument of counsel.  We find that appellant’s first and second assignments of error are meritorious.

FACTS


On 4 October 1996, appellant was administered punishment by his battalion commander under the provisions of Article 15, UCMJ, for offenses, all of which later were referred for trial by the instant court-martial.
  As part of the nonjudicial punishment imposed, the appellant was ordered restricted and to perform extra duty for forty-five days, to be reduced to Private E1, and to forfeit $437.00 pay per month for two months (forfeiture of $200.00 pay per month was suspended for two months).
  Subsequently, all of the prior Article 15 offenses, plus the three additional Article 86 offenses, were referred for trial by a special court-martial empowered to adjudge a bad-conduct discharge.
   

The military judge found that the appellant had been subjected to prior Article 15 punishment for some of the offenses of which he was convicted and directed twenty-one days’ confinement credit and $730.00 forfeiture credit.
  Pierce, 27 M.J. at 369.  When the convening authority took his action in this case, he credited the appellant with twenty-one days’ confinement, but failed to give any credit for forfeitures already executed as a result of the prior Article 15.

DISCUSSION


First, as to the three additional Article 86 offenses (failures to repair), we are not convinced that the evidence of record established beyond a reasonable doubt that the appellant knew of the times and places of the extra duties allegedly missed.  UCMJ art. 66(c).


Second, the record is devoid of any explanation as to why the convening authority granted appellant Pierce confinement credit but failed to grant forfeiture credit as ordered by the military judge.
  In any event, appellant was entitled to credit for forfeitures already withheld from his pay as a result of Article 15 punishment for offenses of which he was later convicted by court-martial.  We are aware that the operation of Article 58b, UCMJ, effectively prevents us from restoring the Article 15 forfeitures to appellant.
  We can, however, grant appropriate relief by disapproving one month of the approved confinement and one month of the approved forfeiture, concurrently.  Such action will convert one month of appellant’s confinement time into “good time” for which he will be entitled to pay.  One month’s pay will more than compensate for the few days confinement and monetary forfeitures he failed to receive pursuant to Pierce.

DECISION


The findings of guilty of Specifications 3, 5, and 6 of Charge V are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, and forfeiture of $583.00 pay per month for three months.


Acting Chief Judge EDWARDS and Judge CAIRNS concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was present for his arraignment on 15 November 1996, but thereafter voluntarily absented himself from subsequent sessions of his court-martial held on 19 and 20 December 1996.  As a result, he was tried and convicted in absentia.  See Rule for Courts-Martial 804(b).





� The appellant was originally charged with assault with a dangerous weapon, a violation of Article 128, UCMJ, but was found guilty by the members of the lesser included offense of assault and battery, also a violation of Article 128.





� Three additional specifications alleging violations of Article 86, UCMJ, were preferred after administration of Article 15 punishment, but before referral to court-martial.





� On 24 October 1996, the battalion commander remitted 24 of the 45 days’ restriction and extra duty and the $200.00 forfeitures per month for two months that had been previously suspended.  Thus, it appears that the appellant actually received as punishment, restriction and extra duty for 21 days and forfeiture of $237.00 pay per month for two months.





� Staff judge advocates should seriously consider having commanders set aside Article 15 punishment prior to referral of the same charges to trial by court-martial.  Such action will lessen the number of* legal issues of adequate Pierce credit.  Also, such action promotes fairness in the administration of military justice.





� The method for computation of confinement credit utilized by our superior court in Pierce produces a slightly different result, i.e., 24 ½ days vs. 21 days.  Pierce, 27 M.J. at 369 n.4.  Our grant of relief will rectify this discrepancy.





� The fact that appellant absented himself without authority immediately after his arraignment and was, therefore, tried in absentia offers a plausible explanation;  absentees are entitled to no pay so there was no pay to which credits could be applied.





� Article 58b, UCMJ, mandates that a soldier who is sentenced by a special court-martial to a bad-conduct discharge and confinement for six months or less will automatically forfeit 2/3 pay per month for the period of confinement.
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