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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion terminated by apprehension, reckless driving, larceny (two specifications), wrongful appropriation, forgery, making and delivering checks with the intent to defraud (four specifications), making, uttering, and delivering checks with the intent to defraud (three specifications), aggravated assault (two specifications), and assault and battery, in violation of Articles 85, 111, 121, 123, 123a, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 911, 921, 923, 923a, and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for seventy months, total forfeiture of pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provided for a dishonorable discharge, confinement for four years, total forfeiture of pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.

Pretrial Confinement Credit


In a single assignment of error, appellate defense counsel argue that the convening authority’s action does not reflect appellant’s confinement credit.  This assignment of error warrants discussion and relief.  The military judge directed that the convening authority award sixty-five days of confinement credit against any approved period of confinement.  In the post-trial recommendation, the staff judge advocate noted that appellant was entitled to sixty-five days of confinement credit.  Inexplicably, the action and promulgating order (corrected copy) of the convening authority make no reference to this confinement credit.  


Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (20 Aug. 1999) [hereinafter AR 27-10] requires that the convening authority “show in his or her initial action all credits against a sentence to confinement, either as adjudged or as approved, regardless of the source of the credit[.]”(  The rationale for such a requirement is obvious:  to clearly notify confinement facilities of the exact length of confinement, including credits, so that confinees are not held beyond their authorized sentences.  We will correct this error in our decretal paragraph.

Staff Judge Advocate Post-Trial Recommendation Errors

In a footnote, appellant also notes errors in the staff judge advocate’s post-trial recommendation (SJAR), some of which warrant relief for appellant.  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires a SJA to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to the findings.  See United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  The convening authority must consider this recommendation before taking action.  R.C.M. 1107(b)(3)(A)(ii).  The purpose of the recommendation is to assist the convening authority in deciding what action to take on the sentence.  R.C.M. 1106(d)(1).  Unless the convening authority states otherwise in his action, however, the approval of the sentence also implicitly approves the findings the SJA reported in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In both Specifications 5 and 6 of Additional Charge IV (making, uttering, and delivering a check with the intent to defraud), the SJA inserted the language “on diverse [sic] occasions” into those specifications.  There was only one check involved in both of those specifications and the making, uttering, and delivering occurred simultaneously.  The convening authority’s purported approval of the erroneous language “on diverse occasions” in those specifications is, therefore, error and a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).


We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interest of judicial economy, we will resolve the error in the SJAR by affirming only so much of the findings of guilty of Specifications 5 and 6 of Additional Charge IV as was found at trial, rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action.  


We have considered the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms the approved findings except the words and punctuation “on divers occasions,” of Specifications 5 and 6 of Additional Charge IV.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.  Appellant will be credited with sixty-five days of confinement credit against the approved sentence. 





FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( Paragraph 5-31a of the 6 Sept. 2002 version of AR 27-10 contains the same provision.





PAGE  
3

