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MEMORANDUM OPINION
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MOORE, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of breaking restriction (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Contrary to his pleas,
 the military judge convicted appellant of larceny of military property and housebreaking, in violation of Articles 121 and 130, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for two hundred days, and forfeiture of $1,150.00 pay
 per month for six months.  The convening authority approved the sentence.  This case is before the court for review pursuant to Article 66, UCMJ.  

Although not raised by appellant, we hold that the facts developed during the presentation of evidence on the greater larceny offense do not support the findings to larceny of all the items in the specification.  We will conform the findings to the facts adduced at trial and reassess the sentence.
TRIAL

Appellant was charged with stealing a paper shredder, two laptop computers, and various computer accessories.  To prove the larceny offense, the government called Special Agent Smith of the U.S. Army Criminal Investigation Command to testify.  Special Agent Smith had interviewed appellant and testified that appellant, during the interview, admitted that he intended to sell the laptop computers.  Special Agent Smith stated that he restricted his questions in the interview to the laptop computers and did not recall discussing any other items with appellant.   The government did not present any evidence relating to appellant’s intent to permanently deprive the U.S. Army of the paper shredder, the only item that was not related to the laptop computers.  Consequently, we cannot affirm the findings of guilty to larceny of the paper shredder.
  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); see United States v. Washington, 57 M.J. 394, 399-400 (C.A.A.F. 2002).  Appellant’s plea to wrongful appropriation of the paper shredder is provident except, however, to its value.  See generally United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  We will correct the value amount in our decretal paragraphs.  
POST-TRIAL


Appellant alleges that the convening authority violated Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(2) by approving that portion of the sentence extending to forfeiture of more than two-thirds pay per month after appellant completed his sentence to confinement.  The government agrees with appellant.  

When the convening authority took action, appellant had completed his confinement and was on ordinary leave, a time period for which he was entitled to full pay and allowances.  Therefore, the convening authority should not have approved the forfeiture of essentially all of appellant’s pay.  It is “well-settled case law . . . that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.”  United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. Warner, 25 M.J. 64, 66 (C.M.A. 1987) (“[I]mposition of total forfeitures upon someone who is in a duty status raises issues under the Eighth Amendment and under Article 55 of the Uniform Code—both of which prohibit ‘cruel and unusual punishments.’”); see also R.C.M. 1107(d)(2) discussion (“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial . . . .”).  

CONCLUSION


The court affirms only so much of the finding of guilty of The Specification of Charge II as follows:  
In that Private E-1 Demarcus K. Luckey, U.S Army, did, at or near Fort Lewis, Washington, on or about 22 February 2003, steal 2 laptop computers, Panasonic model CF-71, serial number OAKSA-08784, and Dell model PP1 Inspiron 7500, serial number Y49MG, 1 computer mouse, Microsoft model Intellictrack, ID# 67206-579531235-00000, 1 ethernet card, EtherLink III, serial number GHXIF002C9, 2 power adapters, Panasonic, serial number 991205107A, and Dell model 20031, and 1 power cord with label “chemo laptop Dell Y49MG,” military property, of a value of more than $500.00, the property of the United States Army, and wrongfully appropriate a paper shredder, model POWERSHRED P555, military property, of some value, the property of the United States Army.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two hundred days, and forfeiture of $767.00 pay per month for six months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.   

Senior Judge MERCK and Judge JOHNSON concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant pled guilty to wrongful appropriation of military property and housebreaking with the intent to commit wrongful appropriation.  The government elected to go forward on the greater offenses and the military judge found appellant guilty of larceny of military property and housebreaking with the intent to commit larceny.  





� Appellant’s pay per month at the time of trial was $1,150.80.  


� The specification of the housebreaking offense only referenced the laptop computers so it is not affected by our decision.
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