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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of wrongful use of controlled substances (four specifications) and wrongful possession of a controlled substance, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].   The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for forty-five days, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  

This case is before the court for mandatory review pursuant to Article 66(c) UCMJ.  The staff judge advocate (SJA) failed to advise the convening authority of the nature and duration of appellant’s pretrial restraint as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(D).  Applying the analytical framework enunciated in United States v. Scalo, 59 M.J. 646 (Army Ct. Crim. App. 2003), we find that the SJA’s omission amounts to “error” and take appropriate action in our decretal paragraph. 

BACKGROUND

Appellant was assigned to C Company, 2d Battalion, 6th Infantry Regiment, 1st Armored Division, Smith Barracks, Germany.  From approximately 16 December 2001 to approximately 25 February 2002, appellant used both marijuana and methylenedioxymethamphetamine.  Additionally, appellant possessed marijuana on 16 December 2001.  On 1 May 2002, appellant’s company commander revoked appellant’s “off post pass privilege,” pending disposition of the allegations against him.
  Specifically, appellant was restricted to the confines of Smith Barracks, unless escorted by a noncommissioned officer; forbidden to wear civilian clothes; prohibited from driving; required to sign out if he left the company area; required to sign in when he returned to the company area; and prohibited from drinking alcoholic beverages within eight hours of the next duty day.  On or about 1 May 2002, appellant’s military identification card was taken from him because a corner of the card was “mutilated.”  The command, however, did not prepare the necessary paperwork for appellant to obtain a new card until 27 June 2002—two days before appellant’s court-martial. 

DISCUSSION

Rule for Courts-Martial 1106(d)(3)(D), “Form and content of recommendation -- Required contents,” provides:  “the recommendation . . . shall include . . . [a] statement of the nature and duration of any pretrial restraint.”   In this case, the staff judge advocate’s recommendation (SJAR) erroneously advised the convening authority:  “Pretrial Restraint:  None.”  Rule for Courts-Martial 304 defines pretrial restraint as “moral or physical restraint on a person’s liberty . . . [and] may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  Rule for Courts-Martial 1106(d)(3)(D) does not mandate only reporting restraint that might rise to the level of requiring a confinement credit analysis and/or an award of pretrial confinement credit.  Any R.C.M. 304(a)(1)-(4) restraint must be accurately stated on the charge sheet and in the SJAR.  The charge sheet in this case, DD Form 458, Section I (PERSONAL DATA), block 8, reports “None” as to “nature of restraint of accused.”
  

The issue of appellant’s pretrial restraint, however, was litigated throughout his trial.  At arraignment, the military judge asked appellant if he was under any form of restraint.  Appellant answered that he had been restricted to post for approximately two months.  Trial counsel was aware of the restriction and had in his possession the counseling statement detailing appellant’s restrictions.  Additionally, trial defense counsel moved for sentence credit, arguing that appellant’s restrictions were tantamount to confinement.  The military judge made findings of fact on the record that this pretrial restraint was “restriction.”  None of these events prompted the trial counsel to change the incorrect data as to “restraint” on the charge sheet, which no doubt contributed to the SJAR error.    

If appellant has any objections to the SJAR, these objections must be raised in his response.  UCMJ art. 60(c); R.C.M. 1106(f)(4) and (6).  Trial defense counsel’s failure to comment on this error forfeited appellant’s right to a remedy for the SJA’s omission of pretrial restraint, absent plain error.  See Scalo, 59 M.J. at 648; R.C.M. 1106 (f)(6).  Appellate counsel should be mindful of the standard set forth in United States v. Wheelus, 49 M.J. 263 (C.A.A.F. 1998), for appellate review of SJAR errors.  “First, an appellant must allege the error at the Court of Criminal Appeals.”  Wheelus, 49 M.J. at 288.  This means that if appellant fails to address the alleged error pursuant to R.C.M. 1106(f)(4), appellate defense counsel must assign the alleged SJAR deficiency as an error in a brief to this court.  “Second, an appellant must allege prejudice as a result of the error.”  Id.  Essentially, appellate counsel must describe how the alleged omission or misstatement or other SJAR error, uncorrected before action, had some effect on that action and, in turn, detrimentally impacted appellant.  If appellant makes “a colorable showing of possible prejudice” in connection with this second prong, he is entitled to “meaningful relief.”  Id. at 289.  
In the present case, appellant’s defense counsel failed to assert as error on appeal the incorrect SJAR and, of course, failed to allege prejudice as a consequence of the SJAR error, thereby failing to satisfy the requirements outlined in Wheelus.  Id.  Because appellate defense counsel failed to raise this error, appellant must demonstrate that the SJAR error materially prejudiced a substantial right.   This is more burdensome than making “some colorable showing of possible prejudice” as a consequence of the SJAR error. 

“[P]osttrial clemency still plays a vital role in the military justice system.”  Id. at 287.  The convening authority, who is in the best position to evaluate information relevant to clemency, assumes a judicial type role when performing his post-trial duties.  He may grant mercy by reducing appellant’s sentence pursuant to his “command prerogative.”  UCMJ art. 60(c)(1); R.C.M. 1107.  Thus, when deciding what action to take on a sentence, “‘justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of the offender.’”  United States v. Green, 37 M.J. 380, 385 (C.M.A. 1993) (quoting Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55 (1937)).  

Accordingly, the issue before us is whether the error materially prejudiced appellant’s opportunity to obtain clemency from the convening authority.  In this case, we find that the omission in the SJAR materially prejudiced appellant’s substantial rights.  United States v. Chapa, 57 M.J. 143 (2002) (citing United States v. Powell, 49 M.J. 460, 463-65 (1998)).  Appellant’s compliance with the significant restrictions for approximately sixty days is relevant and favorable character and behavior information which the convening authority should have considered before he took action on appellant’s case.
  Apparently, appellant was able to comport his behavior with the restrictions on his liberty by:  remaining confined to Smith Barracks, unless escorted by a noncommissioned officer; wearing no civilian clothes; not driving; signing in and out of the company area; and abstaining from drinking alcoholic beverages within eight hours of the next duty day.  We note that appellant labored under these restrictions for a longer period of time than the forty-five days of confinement imposed at appellant’s trial. 
DECISION

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty days, forfeiture of $500.00 pay per month for four months, and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  UCMJ arts. 58b and 75(a). 

Judge CLEVENGER concurs.

CHAPMAN, Senior Judge, concurring:


Unlike the court’s conclusion in United States v. Scalo, 59 M.J. 646 (Army Ct. Crim. App. 2003), an accurate description of appellant’s restriction in the staff judge advocate’s recommendation might have had an effect on the convening authority’s decision to grant clemency.  In Scalo, a majority of the court held that an accurate description of Scalo’s de minimus restriction “would not have affected the sentence as approved by the convening authority.”  Id. at 649.  In appellant’s case, however, the nature of his restriction was much more significant.  He was restricted to Smith Barracks for sixty days and had to sign in and out when he left his company area.  He was also prohibited from wearing civilian clothes, driving, and consuming alcohol for specific time periods.  Additionally, appellant’s identification card was taken from him on the day his restriction was imposed.  Although his command stated that his card was taken because a corner of the card was “mutilated,” a new card wasn’t given to appellant until two days prior to his court-martial.


Thus, under these facts, I agree that appellant was materially prejudiced by the staff judge advocate’s failure to correctly advise the convening authority of the nature and extent of appellant’s restriction.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The last offense committed by appellant occurred in February 2002.  Charges were not preferred until 29 May 2002. 





� Failure to reflect pretrial restraint is a systemic problem which needs to be recognized and corrected earlier in the court-martial process.  A careful review of the record by the legal officer preparing the SJAR would also suffice to have discovered the true facts in this case and to ensure that the post-trial data reported to the special court-martial convening authority was accurate.  See R.C.M. 1106(d)(1).  In this case, the military judge made findings of fact regarding appellant’s restrictions on the record, immediately preceding the announced sentence. 





� Appellant pled guilty without the benefit of a pretrial agreement and, therefore, did not previously receive any favorable consideration by the convening authority through the imposition of a cap on the sentence. 
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