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MEMORANDUM OPINION AND ACTION ON APPEAL

BY THE UNITED STATES FILED PURSUANT TO 

ARTICLE 62, UNIFORM CODE OF MILITARY JUSTICE

------------------------------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Judge:

The accused is charged with failure to go to his appointed place of duty (five specifications), disrespect towards a noncommissioned officer [hereinafter NCO] (two specifications), and disobeying an NCO (two specifications), in violation of Articles 86 and 91, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 891 [hereinafter UCMJ].  The United States filed an appeal with this court pursuant to Article 62, UCMJ, contending the military judge erroneously suppressed the accused’s statements to NCOs in his chain of command on 15 July 2008 and 
10 September 2008, as well as testimony by those NCOs regarding those encounters.
Having considered the entire record of the session conducted pursuant to Article 39a, UCMJ, the military judge’s findings, and briefs submitted by the parties, the government’s timely appeal under Article 62, UCMJ, is hereby granted.  While the military judge properly suppressed statements made by the appellee in violation of Article 31, UCMJ [hereinafter Article 31] and Military Rule of Evidence [hereinafter Mil. R. Evid.] 305, she abused her discretion in excluding evidence of appellee’s subsequent disrespectful statements and actions unrelated to the suspected offenses of failure to go to his place of duty.  We also agree with appellant that the military judge misapplied Rule for Court-Martial [hereinafter R.C.M.] 914(e) to exclude anticipated testimony of one of the NCOs regarding the accused’s actions that occurred during a counseling session.
The military judge’s decision to exclude the testimony and evidence regarding appellant’s disrespect and disobedience toward noncommissioned officers alleged in Charge II and its specifications is vacated.
FACTS
Background
The incidents of alleged disrespect and disobedience arose during the course of two separate counseling sessions between appellee and his supervising NCOs.  The first incident occurred on 15 July 2008, when Sergeant First Class (SFC) L questioned appellee about his absence from a company formation.  This questioning was witnessed by SFC M.  The second occurred on 10 September 2008, when SFC J, witnessed by SFC S, questioned appellee about his absence from a graduation exercise.  During each instance, appellee allegedly became disrespectful in deportment and language toward the NCOs and disobeyed orders to be “at ease.”    
Upon motion by trial defense counsel, the military judge found appellee was questioned in violation of Article 31 on both occasions (15 July and 10 September 2008).  In addition, with regard to the 15 July 2008 incident with SFC L, the military judge found appellee was also denied his right to counsel.  
As a remedy for the Article 31 violations, the military judge suppressed appellee’s statements made during the counseling sessions.  The military judge also suppressed “any negative body language” appellee made during the course of his questioning.  Additionally, the military judge excluded the testimony of all four NCOs about appellee’s conduct or statements during those counseling sessions, regardless of whether the conduct or statements were elicited in response to questions about his suspected offenses.  Because one of the NCOs, SFC L, destroyed an original counseling statement on which appellant provided a written response and could produce only a copy that did not include appellee’s written portion, the military judge also excluded SFC L’s testimony regarding the counseling incident citing R.C.M. 914(e) as authority for her decision.
  
On 2 February 2009, the government requested reconsideration, which the military judge denied on 5 February 2009.  On 13 March 2009, appellant filed pleadings pursuant to Article 62, UCMJ, appealing the judge’s rulings suppressing “appellee’s disrespectful and disobedient responses” (on 15 July and 10 September 2008) and the testimony of the NCOs present “regarding [these] encounter[s].” 
LAW and DISCUSSION
Standard of Review for Article 62, UCMJ, Appeals
When ruling on government interlocutory appeals made pursuant to Article 62(b), UCMJ, our court “may act only with respect to matters of law.”  We may not make additional findings of fact; rather, “[o]n questions of fact, [our] court is limited to determining whether the military judge’s findings are clearly erroneous or unsupported by the record.  If the findings are incomplete or ambiguous, the ‘appropriate remedy . . . is a remand for clarification’ or additional findings.”  United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F. 1995) (quoting United States v. Kosek, 41 M.J. 60, 64 (C.M.A. 1994)).  This court may not “find its own facts or substitute its own interpretation of the facts.”  United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007) (citation omitted).  However, we review questions of law de novo.  Kosek, 41 M.J. at 63.

Standard of Review on Suppression of Evidence
Our court reviews a military judge’s ruling on the suppression of evidence for an abuse of discretion.  United States v. Datz, 61 M.J. 37, 42 (C.A.A.F. 2005).   We conduct a two-part analysis, reviewing the military judge’s findings of fact using a clearly-erroneous standard and her conclusions of law de novo.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004).
Discussion

The government concedes, and we agree, appellee’s NCOs violated his Article 31 rights on 15 July 2008 and 10 September 2008 by asking appellant his whereabouts during a suspected unauthorized absence.  Likewise, though appellant never indicated he invoked a right to counsel and the military judge concluded SFC L did not advise appellee of his right to counsel, we cannot disagree with the military judge that appellee’s rights to counsel were violated on 15 July 2008.  Therefore, pursuant to Mil. R. Evid. 304(a) and 305(a), the military judge properly suppressed any admissions or confessions appellee made in response to questioning from his NCOs regarding his whereabouts and evidence derived from admissions or confessions regarding the suspected violations of Article 86, UCMJ.   
The military judge erred, however, by including in the scope of the suppression “all statements” of the appellee, including “any negative body language” and also by excluding any testimony by the four NCOs about their encounter with appellee. 
It is well-settled law that “failure to give an Article 31 advisement does not bar admission into evidence of the accused’s statement which, by its substance and context, constitutes a separate and distinct violation of the Uniform Code.”  United States v. Lewis, 12 M.J. 205, 208 (C.M.A 1982).  In Lewis, a lieutenant approached a Marine who failed to render appropriate military courtesy to the flag, and asked appellant why he failed to do so.  Our superior court held evidence of appellant’s disrespectful response was not excluded by failure of the lieutenant to first advise appellant of his Article 31 rights.  The court concluded:  “while the accused’s response may not be used against him to establish the truth of the charge that he was derelict in his duty to respect the flag, the statement, qua statement, was admissible as evidence of his disrespect. . . .”  Id. at 208.  
We find the facts in this case similar to Lewis.  Appellee’s disrespectful language and actions were separate from the offenses about which he was being questioned. 
  Failure to properly advise a servicemember of his Article 31 or counsel rights does not yield a wholesale suppression of all evidence that might follow it, nor is appellant entitled to suppression of evidence of unrelated misconduct that might ensue from such an unwarned encounter with a superior.  See United States v. Olson, 17 M.J. 176, 178 (C.M.A. 1984) (evidence of threats communicated by an accused in the course of questioning not preceded by proper rights advice was nonetheless admissible “irrespective of any obligation to give an advisement of rights under Article 31.”); United States v. Lausin, 18 M.J. 711, 712-13 (A.C.M.R. 1984) (while an unwarned and involuntary statement regarding larceny and related offenses was inadmissible to prove those offenses, it was nonetheless admissible as evidence of false swearing).  
Moreover, insofar as appellee invoked his right to counsel pursuant to Mil. R. Evid. 305(d)(2) on 15 July 2008, the holding in Lewis is applicable.  See United States v. Harris, 19 M.J. 331 (C.M.A. 1985) (applying Edwards v. Arizona, 451 U.S. 477 (1981), to military interrogations).  “The prohibitions of Article 31 and the Fifth Amendment against coerced confessions are based on the concept that involuntary statements must be excluded because of their inherent potential for unreliability.”  Lewis, 12 M.J. at 208.  Appellee’s right to counsel is intended to provide expert assistance for the offenses about which he is being questioned, not to protect him from criminal liability when committing subsequent offenses.  See generally United States v. Rollins, 23 M.J. 729, 733 (A.F.C.M.R. 1986).  Appellee’s disrespectful language and deportment are wholly unrelated to the subject and purpose of SFC L’s questioning, and there is no danger the allegedly disrespectful statements were coerced or otherwise unreliable.  
The military judge’s decision was “influenced by an erroneous view of the law,” and her decision on the scope of the evidence she suppressed was “outside the range of choices reasonably arising from the applicable facts and the law.”  United States v. Miller, 66 M.J. 306, 307 (C.A.A.F. 2008) (citations omitted).  We therefore find an abuse of discretion.  Id.  
Exclusion of Testimony Pursuant to R.C.M. 914
Law
Rule for Court-Martial 914 incorporates the protections of the Jencks Act (18 U.S.C. § 3500) into courts-martial practice.  See United States v. Staley, 36 M.J. 896, 897 (A.C.M.R. 1993).  The rule provides:  

(a) Motion for production. After a witness other than the accused has testified on direct examination, the military judge, on motion of a party who did not call the witness, shall order the party who called the witness to produce, for examination and use by the moving party, any statement of the witness that relates to the subject matter concerning which the witness has testified, 
. . . . 

(e) Remedy for failure to produce statement. If the other party elects not to comply with an order to deliver a statement to the moving party, the military judge shall order that the testimony of the witness be disregarded by the trier of fact and that the trial proceed, or, if it is the trial counsel who elects not to comply, shall declare a mistrial if required in the interest of justice. 
R.C.M. 914 (emphasis added).  
The rule is not intended to provide a general right of discovery, but “to prevent a party from gaining an unfair advantage in the trial arena by withholding evidence that could impeach that party’s witness.”  United States v. Lewis, 38 M.J. 501, 508 (A.C.M.R. 1993).  By its own language, R.C.M. 914 applies only to statements “of the witness,” defined as “[a] written statement made by the witness that is signed or otherwise adopted by the witness.”  R.C.M. 914(a) and (f)(1).  That is consistent with the interpretation of the Jencks Acts by the Supreme Court, which held “only those statements which could properly be called the witness’ own words should be made available to the defense for purposes of impeachment” under that rule.  Palermo v. United States, 360 U.S. 343, 352 (1959).  The original document need not be produced, and even a transcribed copy will satisfy the requirements of R.C.M. 914.  United States v. Guthrie, 25 M.J. 808 (A.C.M.R. 1988).  
Discussion

The facts as found by the military judge show that SFC L prepared a DA Form 4856 counseling statement and printed it out for appellee to sign:
 An argument ensued between SFC L and the accused regarding the proper course of action for the accused to write his response on the counseling form or on a separate sworn statement form.  The accused proceeded to write a response on the counseling form.  SFC L became upset when the accused wrote on the counseling form and immediately “ripped it up.”  At a later time, SFC L printed another copy of the DA Form 4856, documenting the counseling of the accused for missing the formation but without the accused’s response (emphasis added).
Based upon these facts, what the government will be unable to produce following SFC L’s testimony is not SFC L’s prepared portion of the statement but what the appellee wrote on that statement in response.  Nothing suggests that SFC L adopted whatever appellee wrote on the form.  The government will not violate R.C.M. 914(a), since it has already produced a copy of SFC L’s statement by providing a copy of the counseling form SFC L prepared. 
Based on the record before us, we further determine even if the portion of SFC L’s statement on the counseling statement was destroyed in violation of R.C.M. 914, the defense’s ability to cross-examine SFC L is not in any way impeded due to the failure to preserve this document.  See United States v. Myers, 13 M.J. 951 (A.F.C.M.R. 1982), pet. denied, 14 M.J. 310 (C.M.A. 1982).  Therefore, there is no legal basis to apply the remedy of R.C.M. 914(f) of excluding or disregarding SFC L’s testimony.

CONCLUSION

The military judge’s ruling excluding the testimony of SFCs L, M, S and J about their encounter with appellee on 15 July and 10 September 2008 unrelated to appellee’s admissions regarding Article 86 offenses is vacated.  Similarly, the military judge’s ruling suppressing evidence of appellee’s negative body language and statements unrelated to the charged Article 86, UCMJ, offenses on those days is likewise vacated.  The court-martial of the appellee may proceed in accordance with R.C.M. 908(c)(3).
Senior Judge HOLDEN and Judge HOFFMAN concur.
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APPENDIX
Military Judge’s Findings of Fact

On 15 July 2008, the accused was counseled for allegedly missing a 0730 hrs formation at his company, by SFC [L], a drill sergeant in his unit.  SFC [L] testified that prior to questioning the accused about the alleged offense, he read the accused his Article 31 rights and completed a DA Form 3881.  SFC [L] stated that the accused demanded a lawyer at this time.  [If SFC [L] had advised the accused of his Article 31 rights and he invoked them, the questioning should have ended there.]

The accused’s account of this incident is quite different:  he states that SFC [L] did not advise him of his rights prior to questioning.  Since there is no DA Form 3881 to verify SFC [L]’s version of events, I find that there was no rights advisement of the accused on 15 July 2008.  [Counsel stated on the record that they believed SFC [L] was confusing a later date when SFC [L] read the accused his rights and documented that event on a DA Form 3881.  There was no issue presented to the court that the DA Form 3881 was lost and Trial Counsel stated that he never saw one.  Since SFC [L] testified that he read the accused his rights using a DA Form 3881 only one time, the Court will assume that it was done at a later date, for another reason.]

SFC [L] proceeded to question the accused about his absence from the formation on 15 July 2008, to which the accused made oral responses and written responses on the counseling form, DA Form 4856.  SFC [M], another drill sergeant in the unit, was present for this entire exchange between the accused and SFC [L].  An argument [ensued] between SFC [L] and the accused regarding the proper course of action for the accused to write his response on the counseling form or on a separate sworn statement form.  The accused proceeded to write a response on the counseling form.  SFC [L] became upset when the accused wrote on the counseling form and immediately “ripped it up.”  At a later time, SFC [L] printed another copy of the DA Form 4856, documenting the counseling of the accused for missing the formation but without the accused’s response.  [This document is an attachment to Appellate Exhibit VIII.]

On 10 September 2008, the accused was counseled for allegedly missing the BMET graduation ceremony at [Sheppard] AFB, TX.  This time another drill sergeant, SFC [J] called the accused in to question him about his whereabouts during the graduation because another drill sergeant informed her that he had not seen the accused at the graduation ceremony.  SFC [J] did not read the accused his Article 31 rights and rights to counsel.  She proceeded to question the accused about the offense, in the presence of another drill sergeant, SFC [S].  An argument occurred between the accused and SFC [J], ending with both [NCOs] telling the accused to “at ease” and “shut his damn mouth.”  The accused retorted in kind with responses, “just go ahead and write the counseling” and “you can’t tell me to shut my mouth you need to tell me to ‘at ease.’”  SFC [S] told the accused to “at ease.”  

Military Judge’s Conclusions of Law and Rulings

SFC [L]’s questioning of the accused on 15 July 2008 was done in his official capacity as a drill sergeant.  SFC [J]’s questioning of the accused on 10 September 2008 was done in her official capacity as a drill sergeant.  Article 31 rights were required in both instances because the questioning in both was a disciplinary inquiry into the whereabouts of the accused on both occassions.  See United States v. Loukas, 29 M.J. 385, 387 (C.M.A. 1990).  
Prior to questioning the accused on 15 July 2008, SFC [L] suspected the accused of a violation of Article 86, UCMJ, failure to repair, i.e., not being present for the 0730 formation that morning.  Prior to questioning the accused on 10 September 2008, SFC [J] suspected the accused of a violation of Article 86, UCMJ, failure to repair, i.e., not being present for the BMET graduation.  In both situations, the failure of these [NCOs] to advise the accused of his Article 31 rights, was a violation of those rights.  See United States v. Davis, 36 M.J. 337, 340 (CMA 1993).    
The presence of SFC [M] and SFC [S] in their official capacities as drill sergeants and senior Non-Commissioned Officers, during the violations of the accused’s rights on 15 July 2008 and 10 September 2008, taints their ability to recount these events without also violating the accused’s rights as stated above.  They participated as witnesses to these interrogations in their official capacities and had a like duty to advise the accused of his Article 31 rights.   
SFC [L]’s destruction of the counseling statement, DA Form 4856, which contained the accused’s response to the allegations, on 15 July 2008, is a violation of R.C.M. 914(b).  The counseling statement is a written statement as that term is defined in R.C.M. 914(f).  
Ruling:
The accused’s Article 31 rights and rights to counsel were violated by SFC [L] on 15 July 2008.  All statements made by the accused on 15 July 2008 to SFC [L], including any negative body language [rolling his eyes, smacking his lips] are all excluded.  SFC [M]’s testimony regarding this encounter is also excluded. 
The accused’s Article 31 rights and rights to counsel were violated by SFC [J] on 10 September 2008.  All statements made by the accused on 15 July 2008, including any negative body language [rolling his eyes, smacking his lips and sucking his teeth] are all excluded.  SFC [S]’s testimony regarding this encounter is also excluded.  
SFC [L]’s destruction of the counseling form, DA Form 4856, on 15 July 2008, has created a situation wherein the Government cannot produce it in accordance with R.C.M. 914(b).  The “copy” of this document, which is not “complete,” is therefore excluded and SFC [L]’s testimony regarding the circumstances surrounding the counseling form are also excluded, as a remedy available to this Court under R.C.M. 914(e).
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� The military judge’s findings of fact and conclusions of law are at the Appendix to this opinion. 





�  Having carefully reviewed both the testimony from the Article 39a, UCMJ, evidentiary hearing as well as the military judge’s findings of fact, we recognize there may be a potential defense of divestiture.  That, however, is evidence to be placed before the factfinder; it should not factor into whether evidence of appellee’s statements and actions should be suppressed.   See Lewis, 12 M.J. at 208.   


� The bracketed sentences as such appear in the original.  Where our court inserted further bracketed words, they appear in italics.  In addition, the military judge’s 11 February 2009 supplemental findings and conclusions appear in the record of trial the government prepared, but were not marked for the record as an appellate exhibit.  Prior to returning this record for further review, the government must properly mark and account for this appellate exhibit in the record.
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