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MEMORANDUM OPINION
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TRANT, Judge:


A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to her pleas, of being absent without leave (four specifications), wrongful use of cocaine and wrongful use of marijuana, and, contrary to her pleas, of wrongful appropriation of a motor vehicle, in violation of Articles 86, 112a and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a and 921 [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for thirty days, and reduction to Private E1.


We find appellant’s first assignment of error, concerning the providence of her guilty plea to the wrongful appropriation offense, to be without merit.  Appellant’s second assignment of error, concerning the accuracy of the promulgating order, has been conceded by the government, and will be corrected by Notice of Court-Martial Order Correction.  Although not raised by appellant, we have some concern with the accuracy of the staff judge advocate’s (SJA) post-trial recommendation (PTR) and the failure of the convening authority to award appellant the Allen
 credit to which she was entitled.

In his Rule for Courts-Martial [hereinafter R.C.M.] 1105 matters, defense counsel requested that the convening authority dismiss the finding of guilty of the contested wrongful appropriation offense because appellant had been denied an essential, material witness.  Although this amounted to an allegation of legal error, defense counsel had included it under the general heading of “clemency matters.”  In his addendum to the PTR, the SJA noted the clemency petition, opined that clemency was not warranted, and recommended that the findings and sentence be approved.  The SJA did not directly comment on the legal error, nor disagree with it.

Rule for Courts-Martial 1106(d)(4) provides that, although the SJA need not examine the record of trial for legal error, he or she shall state an opinion concerning corrective action when an allegation of legal error is raised in the R.C.M. 1105 matters.  While an analysis of the SJA’s rationale is not required, a statement of agreement or disagreement is required.  In the instant case, the SJA failed to comply with this minimal requirement.

The court in United States v. Hill, 27 M.J. 293, 296-97 (C.M.A. 1988) held that, in most instances, failure of the SJA to respond to a defense allegation of legal error “will be prejudicial and will require remand of the record to the convening authority for preparation of a suitable recommendation.”  However, in United States v. Welker, 44 M.J. 85, 88 (1996), the court held that, on appeal, the court may examine the underlying allegation of error to determine whether the failure of the SJA to comment on it resulted in a violation of appellant’s substantial rights.  See also United States v. Hamilton, 47 M.J. 32 (1997).  If the appellate court finds that “there is no error in the first instance at trial, we will not find prejudicial error in the failure of the SJA to respond . . .”  Welker, 44 M.J. at 89.

The legal error alleged was the denial of a defense-requested abatement or continuance to obtain the presence of former-Private (PVT) Beam, a witness relevant to the contested offense of wrongful appropriation.  The offense arose out of a dispute between appellant and Specialist (SPC) Banks, the owner of the appropriated automobile.  Although the evidence was uncontroverted that SPC Banks loaned the car to appellant, there was a dispute over the length of time appellant could keep the car.  The defense theory of the case was that SPC Banks had authorized appellant to use the car until SPC Banks’ boyfriend returned from a training deployment, as SPC Banks was using her boyfriend’s car in the interim.  The government’s theory of the case was that SPC Banks had authorized appellant to use the car to run some errands for one evening only.  Defense counsel asserted that PVT Beam was the only person privy to a conversation between appellant and SPC Banks and would have supported appellant’s version, and that, in the absence of the material witness, this case was a “she said—she said” dispute.

Private Beam had separated from the Army approximately two weeks before trial.  Upon discovering this fact, appellant’s defense counsel immediately requested that the government bring her back for trial.  At trial, defense counsel conceded that the government had acted diligently in attempting to secure the presence of PVT Beam.  However, PVT Beam had not arrived at her home of record, an attempt to serve a subpoena on her was unsuccessful, and her relatives did not know her whereabouts.  On this basis, the military judge denied the defense request for a continuance or abatement.

At trial, SPC Banks testified that she had loaned the car for one night and appellant kept it for ten days, and only returned it after being informed that the police were looking for her and the car.  Specialist Banks further testified that, although she had conversations during that ten-day period with PVT Beam, Beam was not present during the conversation between SPC Banks and appellant during which the loan of the car was discussed.  Although the defense called some circumstantial witnesses, appellant did not testify.  Thus the “she said—she said” dispute did not arise.

Article 46, UCMJ, provides that both counsel and the court “shall have equal opportunity to obtain witnesses and other evidence in accordance with such regulations as the President shall prescribe.”  R.C.M. 703, which addresses the production of witnesses, provides that “[e]ach party is entitled to the production of any witness whose testimony on a matter in issue on the merits . . . would be relevant and necessary.”  R.C.M. 703(b)(1).  That entitlement does not apply, however, if the witness requested is unavailable within the meaning of Military Rule of Evidence [hereinafter Mil. R. Evid.] 804(a), which states that a witness is unavailable where the witness’ (“declarant’s”) attendance cannot be procured by process or other reasonable means.  See Mil. R. Evid. 804(a)(5).  Although this appears to preclude any right to the production of a witness who is outside the jurisdiction of the court, R.C.M. 703 also provides:

if the testimony of a witness who is unavailable is of such central importance to an issue that it is essential to a fair trial, and if there is no adequate substitute for such testimony, the military judge shall grant a continuance or other relief in order to attempt to secure the witness’ presence or shall abate the proceedings, unless the unavailability of the witness is the fault or could have been prevented by the requesting party.

This aspect of the rule establishes additional requirements before abatement should be considered appropriate when a requested witness cannot be produced:  Not only must the witness’ testimony be “relevant and necessary,” it must also be found to be “of such central importance to an issue that it is essential to a fair trial” and there must be no adequate substitute.  The burden of meeting these additional requirements is on the accused who requests the witness or witnesses.
The military judge found that the defense was not entitled to a continuance because PVT Beam, the requested witness, was unavailable;
 that the government had acted diligently and had taken all reasonable means, including the issuance of a subpoena; and the absence of the witness was not due to government bad faith.  See United States v. Davis, 29 M.J. 357, 359 (C.M.A. 1990).  Because defense counsel had never interviewed the witness, he was in no position to offer either an affidavit or stipulation of expected testimony.  The defense failed to put on any evidence that PVT Beam was present at the time appellant and SPC Banks discussed the loan of the car.  We thus find that appellant failed to meet her burden at trial to justify a continuance or abatement.  As such, the military judge properly denied the appellant’s motion for a continuance or abatement, and this SJA's error did not prejudice the appellant (i.e., the issue “lacked merit and would not have resulted in either a comment by the staff judge advocate favorable to [appellant] or to any ‘corrective action’ by the convening authority,” United States v. Hill, 27 M.J. at 297).

Were this the only error in the post-trial processing of the case, our review would be over.  But, sadly, it is not.  

Appellant was placed in pretrial confinement and ordered released by the military magistrate after serving two days.  Appellant was later again placed in pretrial confinement, but released by her commander after serving one day.  The military judge awarded appellant three days of Allen credit for these periods of incarceration.  Additionally, the military judge found that appellant was under pretrial restriction for fifty-one days, but denied a defense motion for a finding that this restriction was tantamount to confinement.  

In his PTR, the acting SJA stated that appellant had three days of “restraint” but did not further specify the nature of the restraint (i.e., pretrial confinement, arrest, restriction in lieu of arrest, or conditions on liberty), did not advise the convening authority to award the Allen credit, and made no mention of the fifty-one days of restriction.  In his R.C.M. 1105 matters, appellant’s defense counsel had no corrections to the PTR  (e.g., the nature of the three days of restraint or the Allen credit), but did in another context mention that appellant had been placed in pretrial confinement.  Defense counsel also set forth in some detail the nature and conditions of appellant’s pretrial restriction and requested that the convening authority consider it as a matter of clemency.  Defense counsel did not request any confinement credit for the restriction, probably because appellant had already served the thirty days of adjudged confinement.  The convening authority approved the findings and sentence, but did not award the Allen credit.

Rule for Courts-Martial 1106(d)(3)(D) requires that the PTR include a “statement of the nature and duration of any pretrial restraint.”  Even though appellant had already served her short sentence to confinement, the “nature and duration” must still be accurately included in the PTR.  The PTR only stated that there were three days of pretrial “restraint.”  It is unclear if the convening authority understood that the pretrial “restraint’ was pretrial “confinement” or some lesser form of restraint (i.e., conditions on liberty, restriction, or arrest).   Cf. R.C.M. 304(a).  Army Reg. 27-10, Legal Services: Military Justice, para. 5-28 (24 June 1996) provides that:

The convening authority will show in his or her initial action all credits against a sentence to confinement, either as adjudged or as approved, regardless of the source of the credit (“automatic” credit for pretrial confinement under U.S. v. Allen, 17 M.J. 126 (CMA 1984), or judge-ordered additional administrative credit under U.S. v. Suzuki, 14 M.J. 491 (CMA 1983)), R.C.M. 304, R.C.M. 305, or for any other reason specified by the judge. 

Since the pretrial confinement credit must be included in the convening authority action, such credit should also be reflected in the promulgating order.  

Additionally, there was no mention of the fifty-one days of restriction in the PTR.  The failure of the SJA to inform the convening authority of the pretrial restriction is somewhat ameliorated by defense counsel’s R.C.M. 1105 matters that set it forth in some detail.  However, the SJA in his addendum disagreed that clemency was warranted without commenting on the accuracy of the defense counsel assertion that there was fifty-one days of restriction.  The convening authority may have concluded that the SJA disagreed that there even was any pretrial restriction since it was not listed in either the PTR or the addendum.

This court has stated on many occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the

recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  In United States v. Wheelus, 49 M.J. 283, 288 (1998), the following process was established for resolving claims associated with the post-trial review: the appellant must (1) allege error to our court; (2) assert prejudice as a result of the error; and (3) show what he or she would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296 (1999).  Because clemency is a highly discretionary function exercised by a convening authority, there is material prejudice to the substantial rights of the appellant if there is an error and the appellant “makes some colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).

On the basis of the record before us, we have no way of discerning if appellant ever received her Allen credit or if the convening authority understood the complete nature and duration of the pretrial restraint.  In our view this is a “colorable showing” of prejudice.  Although we could send this case back to the convening authority for a new PTR and action, we chose instead, as a matter of judicial economy, to correct this error by taking action in our decretal paragraph in accordance with R.C.M. 1106(d)(6).  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge and reduction to Private E1.

Senior Judge MERCK and Judge Casida concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� United States v. Allen, 17 M.J. 126 (C.M.A. 1984).


� See R.C.M. 703(b)(3)
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