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MEMORANDUM OPINION ON FURTHER REVIEW
------------------------------------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy with a child under sixteen years of age (two specifications), indecent acts with a child under sixteen years of age (two specifications), communicating indecent language to a child under sixteen years of age, transporting in interstate commerce (via the internet) seven computer files containing child pornography in violation of 18 U.S.C. § 2252A(a)(1), and possessing 1921 still images and 20 films containing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(A), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for thirty-five years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for thirty years, but otherwise approved the adjudged sentence.

On 16 November 2005, this court ordered a new Rule for Courts-Martial [hereinafter R.C.M.] 1106 staff judge advocate (SJA) post-trial recommendation (SJAR) and new initial action by the convening authority.  See United States v. Cotti, ARMY 20021210 (Army Ct. Crim. App. 16 Nov. 2005) (unpub.).  Our remand was primarily based on post-trial processing errors asserted by appellant in his fourth assignment of error.

Essentially, appellant’s 23 April 2003 R.C.M. 1105 submission listed three “letters” as enclosures.  However, the 1 May 2003 SJAR addendum stated, “We have specifically identified the statement submitted by the accused, and the father of the accused,” and listed, in a handwritten notation, only these two statements as enclosures to the defense submission.  A third enclosure—a stipulation of expected testimony from Ms. Laura Whaley (with an attached “affidavit”)—was not identified in the SJAR addendum, and nothing in the record of trial indicated the convening authority reviewed these documents before taking action.  Furthermore, appellate counsel agreed the 18 March 2003 SJAR failed to inform the convening authority regarding appellant’s restriction to the barracks for a fourteen-month period.
In a footnote in our 16 November 2005 opinion, we invited the convening authority’s attention to appellant’s first and third assignments of error.  Therein, appellant asserted his pleas of guilty to Specification 1 of Charge I (sodomy with a child) and Specification 2 of Charge II (indecent acts with a child) were improvident because he raised a mistake of fact defense as to the age of the victim, VL.
To correct the errors in the SJAR and its addendum, The Judge Advocate General returned the record of trial to the Headquarters, U.S. Army Combined Arms Center and Fort Leavenworth for a new SJAR and initial action.  The SJA executed a new SJAR on 6 February 2006, followed by a new SJAR addendum on 2 May 2006.  On 2 May 2006, the convening authority executed a new initial action in which he:  (1) omitted the language “a child under sixteen years of age” from Specification 1 of Charge I and Specification 2 of Charge II, but otherwise approved these and the remaining findings of guilty, and (2) approved only so much of the sentence as provides for a dishonorable discharge, confinement for twenty-seven years, forfeiture of all pay and allowances, and reduction to Private E1.  With the new SJAR and action completed, this case is before the court for further review of “the findings and sentence as approved by the convening authority” pursuant to Article 66, UCMJ.

We find the new SJAR and its addendum adequately correct the errors noted in appellant’s fourth assignment of error, while the new initial action renders moot appellant’s first and third assignments of error.  In his second assignment of error, appellant asserts that if a mistake of fact defense as to the age of the victim applies to the offense of “sodomy with a child” (Specification 1 of Charge I), this court should:  (1) disapprove the less-aggravated offense of “sodomy,” in light of Lawrence v. Texas, 539 U.S. 558 (2003), and (2) approve the lesser-included offense of indecent acts.  We disagree.  Specification 1 of Charge I involves an act of sodomy between appellant and VL in the presence of VL’s brother, conduct clearly outside the liberty interest identified in Lawrence, supra.     
We have considered the issue personally specified by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.  The findings of guilty and the sentence, as approved by the convening authority on 2 May 2006, are affirmed.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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